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Cap.  3 


The  Judicature  Act,  1904- 


4  Ed.  vii. 


ANNO  QUARTO 


EDWARDI  Vn.  REGIS. 


eAP.  III. 

An  Act  respecting  the  Supreme  Court. 

[Passed  Apbil  28th,  1904] 

WHEREAS  it  is  expedient  that  the  laws  relating  to  the 
jurisdiction,  constitution,  powers,  privileges,  prac- 
tice and  procedure  of  the  Supreme  Court  should  be  consoli- 
dated and  amended : 

Be  it  therefore  enacted  by  the  Governor,  the  Legislative 
Council  and  House  of  Assembly,  in  Legislative  Session  con- 
vened, as  follows : — 

PRELIMINARY. 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Judi-  preliminary, 
cature  Act,  1904." 

2.  This  Act  is  divided  into  nine  parts,  relating  to  the  fol- 
lowing subject  matters : 

The  first  part:  To  the  jurisdiction,  constitution  and  pow'^ 
ers  of  the  Court  and  of  the  Judges  thereof. 

The  second  part :  To  the  officers  of  the  Court. 
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PreiiminaiT.  The  third  part :  To  grand,  petty  and  special  jurors. 

The  fourth  part :  To  special  proceedings. 

The  fifth  part :  To  probates  and  administrations. 

The  sixth  part :  To  arbitration. 

The  seventh  part :  To  the  law  and  practice  relating  to  in- 
solvency. 

The  eighth  part :  To  inferior  Ck)Uf ta. 

The  ninth  part :  To  pleading,  pmctice,  and  costs. 

3.  In  the  construction  of  this  Act,  and  of  the  Schedules 
thereto,  and  of  any  rules  that  may  be  made  thereunder, 
unless  there  is  anything  in  the  subject  or  context  repugnant 
thereto,  the  several  words  hereinafter  mentioned  shall  have 
or  include  the  meaning  following,  that  is  to  say : 

(1)  ''Rules"  shall  include  Eulcs  of  Court,  and  both  shall 

include  forms. 

(2 )  "  Cause  "  shall  include  any  action,  suit  or  other  origi- 

nal proceeding  between  a  plaintiff  and  a  defendant 
and  any  criminal  proceeding  by  the  Crown, 

(3)  " Suit"  shall  include  action. 

(4)  "Action"  shall  mean  a  civil  proceeding  commenced 

by  writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  Bules  of  Court ;  but  shall  not  include  a 
criminal  proceeding  by  the  Crown. 

(5)  "  Probate  actions  "  include  actions  and  other  matters 

relating  to  the  grant  or  recall  of  probate  or  of  let* 
ters  of  administration  other  than  common  form 
business. 

(6)  "Plaintiff"  shall  include  every  person  askins  any  re- 

lief (otherwise  than  by  way  of  counter-ckim  as  a 
defendant)  against  any  other  person  by  any  form 
or  proceeding,  whether  the  same  be  taken  by  action, 
suit,  petition,  motion,  summons,  or  otherwise. 

(7)  "Petitioner"  shall  include  every  person  making  any 

application  to  ohe  Court,  either  by  petition,  motion, 
or  summons  otherwise  than  as  against  any  defen- 
dant 

(8)  "  Defendant "  shall  include  every  person  served  with 

any  writ  of  summons  or  process,  or  served  with 
notice  of,  or  entitled  to  attend,  any  proceedings. 
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\9)  "  Party  *'  shall  include  every  person  served  with  notice  PwjUminary. 
of  or  attending;  any  proceeding,  although  not  named 
on  the  record ;  and  includes  a  body  corporate  or 
politic. 

(10)  "  Matter  "  shall  include  every  proceeding  in  the  Court 

not  in  a  cause. 

(11)  "  Pleading"  shall  include  every  petition  or  summons ; 

and  shall  also  include  the  statement  in  writing  of 
the  claim  or  demand  of  any  plaintiff,  (ind  of  the 
defence  of  any  defendant  thereto,  and  of  the  reply 
of  the  plaintiff  to  any  counter-claim  of  a  defendant. 

(12)  "Judgment"  shall  include  decree. 

(13)  "Order"  shall  include  rule. 

(14)  "Oath"  shall  include  solemn  affirmation  and  statu- 

tory declaration. 

(15)  "Proper  officer"  means  an  officer  to  be  ascertained 

as  follows : 

(a)  Where  any  duty  to  be  discharged  under  this  Act, 

or  Rules  of  Court,  is  a  duty  which  has  hereto- 
fore been  discharged  by  an  officer,  such  officer 
shall  continue  to  be  the  proper  officer  to  dis- 
charge the  same ; 

(b)  Where  any  new  duty  is  under  this  Act  or  Rules  of 

Court  to  be  discharged,  the  proper  officer  to  dis- 
charge the  same  shall  bo  such  officer  as  may 
from  time  to  time  be  directed  by  the  Court  or  a 
Judge  to  discharge  the  same. 

(16)  "  Master"  means  a  Master  of  the  Supreme  Court,  or 

anyone  who  may  be  appointed  by  the  Court  or  a 
Judge  to  act  as  such. 

(17)  "  Receiver  "  includes  consignee  or  manager,  appointed 

by  or  under  au  order  of  the  Court. 

(18)  "Taxing  officer"  means  the  Registrar,  or  the  Master 

or  person  whose  duty  it  is,  or  who  shall  be  ordered, 
to  tax  the  costs. 

(19)  "Clerk"  shall  mean  the  Registrar,  the  Deputy  Regis- 

trar, or  any  person  now  or  hereafter  a  Clerk  of  the 
Supreme  Court* 
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(20)  "  Registry  "  shall  mean  the  office  of  the  Registrar. 

(21)  "This  Act  "and  "the  principal  Act  "shall  mean  this 

Act.  rhnpter  50  of  the  Consolidated  Statutes  (second 
series),  and,  "the  Newfoundland  Judicature  Act, 
1889," ;  "  the  passing  of  this  Act,"  and  "  the  com- 
ing  into  operation  of  this  Act,"  shall  mean  the 
coming  into  force  of  "the  Newfoundland  Judica- 
ture Act,  1889  " ;  and  the  expressions  "  prior  to 
this  Act,"  "  before,"  or  "  previously  to  the  com- 
mencement of  this  Act,"  "before  this  Act  came 
into  operation,"  "  heretofore,"  "  existing,"  "  now  in 
force  "  "  hitherto,"  "  now  used,"  and  such  like  words 
and  phrases,  having  reference  to  the  time  of  the 
passing  or  commencement  of  this  Act,  shall  be 
,  construed  as  relating  to  the  date  or  period  when 
"  the  Newfoundland  Judicature  Act,  1889,"  came 
into  force. 

PART  I. 

Jurisdiction,  Constitution  and  Powers  of  the  Court 
AND  the  Judges  thereof. 

4.  The  Supreme  Court  of  Newfoundland  shall  have  all 
civil  and  criminal  jurisdiction  whatsoever,  conferred  by  the 
Imperial  statute  passed  in  the  fifth  year  of  the  reign  of  His 
late  Majesty  King  George  the  Fourth,  enti.  led  '  An  Act  for 
the  better  administration  of  Justice  in  Newfoundland,  and 
for  other  purposes,"  and  by  the  Royal  Charter  or  Letters 
Patent  under  the  Great  Seal,  issued  by  virtue  of  the  said 
statute,  dated  the  nineteenth  day  of  September,  in  the  sixth 
year  of  His  said  Majesty's  reign,  and  by  any  law  in  force  in 
this  colony.  The  said  Court  is  also  declared  to  be  a  Court 
of  Admiralty,  in  pursuance  of  the  Imperial  Act  53  and  54 
Victoria,  entitled  "  An  Act  to  amend  the  law  respecting  the 
exercise  of  Admiralty  in  Her  Majesty's  Dominions  and  else> 
where  out  of  the  United  Kingdom,"  with  the  powers  and 
jurisdiction  conferred  by  the  said  Act,  and  also  a  Court  for 
the  relief  of  insolvent  debtors. 

6.  The  Supreme  Court  shall  continue  to  be  composed,  as 
at  present,  of  a  Chief  Justice  and  two  other  Judges,  to  be 
appointed  when  vacancies  may  occur  as  heretofore,  or  as  may 
hereafter  be  provided  by  His  Majesty,  and  who  sliall  be  re- 
sident barristers  of  the  colony  of  at  least  ten  years*  standing ; 
and  the  said  Judgss  shall  respectively  have  and  exercise  the 
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like  privileges,  powers  and  auihorities  in  Newfoundland  and  comutauon  of 
its  dependencies  as  are  prescribed  by  the  Act,  charter  and   ^^ ' 
laws  aforesaid.    The  Supreme  Court  shall  bo  held  to  be  duly 
constituted  during  and  notwithstanding  a  vacancy  in  the 
oflRce  of  any  Judge. 

6.  The  Judges  shall  hold  their  offices  during  good  behavi- 
our, subject  to  a  power  of  removal  by  His  Majesty  on  an 
address  presented  to  His  Majesty  by  both  Houses  of  the 
Legislature. 

7*  The  salaries  of  the  Judges  shall  be  in  full  payment  of 
all  services  and  in  lieu  of  all  fees  of  office  and  perquisites 
whatsoever,  save  as  provided  by  *•  The  Election  Act,  1889*" 
and  the  Admimlty  practice,  and  provided  that  the  Chief 
Justice  may  hold  the  office  of  Administrator  of  the  Govern- 
ment of  the  colony  with  the  emoluments  and  fees  to  the 
said  office  belonging. 

Powers  of  Judges, 

8.  The  Supreme  Court  may  be  held  by  one  Judge,  whoPowowof 
may  hear  and  determine  all  causes  and  matters,  except  cases '^^^^^^ 
of  treason  and  capital  felony,  motions  for  new  trials,  motions 

in  arrest  of  judgment,  re-hearings,  appeals,  and  special  cases, 
when  at  least  two  Judges  shall  be  present:  provided  that  in 
these  and  in  any  other  cases  in  which  two  Judges  so  sitting 
shall  differ  in  opinion,  the  cause  or  matter  shall  be  re-heard 
as  soon  as  conveniently  may  be  by  the  three  Judges,  and  the 
judgment  of  any  two  shall  be  the  judgment  of  the  Court : 
and  provided  further,  that  nothing  lierein  contained  shall 
prevent  the  preferring  and  finding  of  any  bill  of  indictment 
or  any  other  proceeding  incident  to  the  charge  of  treason  or 
capital  felony  before  one  Judge,  save  the  actual  trial  and 
sentence  in  such  cases. 

9.  When  it  may  conveniently  be  done,  the  Judges,  or  any 
of  then»,  may  as  the  Supreme  Court,  sit  apart  and  separately 
from  the  other  or  others,  at  the  same  time,  for  the  trial  and 
determination  of  any  matter  which  may  be  heard  and  deter- 
mined by  one  or  two  Judges,  as  the  case  may  be ;  and  the 
rising  or  adjournment  of  any  one  or  more  Judges  shall  not 
affect  the  sitting  of  the  others  or  other. 

10.  Any  Judge  of  said  Court  may,  subject  to  any  rules  of 
Court,  exercise  all  or  any  part  of  the  jurisdiction  by  this  Act 
vested  in  the  said  Court  in  all  such  causes  and  mattei-s,  and 
jn  all  such  proceedings  in  any  causey  or  matters  as  before 
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Powenof  the  passing  of  this  Act  might  have  been  heard  by  one  Judge 

"  **■'  of  the  said  Court,  or  as  may  be  directed  or  authonzed  to  be 

so  heard  by  any  rules  of  Ck)urt  to  be  hereafter  made.  In  all 
such  cases  any  Judge  sitting  in  Court  shall  be  deemed  to 
constitute  the  Court,  and  two  or  more  Judges  may  sit  sepa- 
rately  as  such  Court  at  the  same  time. 

(2).  In  like  manner  two  or  three  Judges  may  sit  at  any 
time  and  exercise  the  jurisdiction  winch  such  numbers  re- 
spectively might  have  exercised  prior  to  this  Act,  and  under 
this  Act  and  the  rules  thereunder. 

11.  Subject  to  rules  of  Court,  which  shall  have  tlie  same 
force  and  effect  as  if  incorporated  in  this  Act,  any  one  or 
more  Judges  may  exercise  all  or  any  of  the  jurisdictions  of 
the  Supreme  Court  in  all  such  causes  and  matters,  and  in 
all  such  proceedings  in  any  causes  and  matters,  as  before  the 
passing  of  this  Act  might  have  been  heard  in  Court  by  one 
or  more  Judges,  and  in  all  such  cases  any  such  Judge  or 
Judges  so  sitting  shall  be  deemed  to  constitute  the  Court. 

12.  In  cases  of  urgency  arising  from  absence,  illness  or 
other  cause,  or  the  vacancy  in  the  office  of  any  Judge,  it 
shall  be  lawful  for  another  Judge  to  sit  for  the  first-named 
Judge,  or  with  another  or  others,  as  the  case  may  be,  and  to 
hear  and  dispose  of  any  cause  or  matter  by  the  first-named 
Judge  partly  heard,  and  to  use  the  evidence  which  may  have 
been  taken  by  or  before  such  first-named  Judge 

18.  The  verdict  or  finding  of  the  Judge  by  whom  any  is- 
sue is  tried  or  damage  assessed,  shall  have  the  like  eff*ect  as 
the  finding  of  a  jury. 

14.  In  any  action  whei*ein  both  legal  and  equitable  issues 
are  raised,  they  shall  be  heard  and  tried  at  the  same  time, 
unless  the  Court  or  a  Judge  thereof,  or  the  Judge  presiding 
at  the  trial,  otherwise  directs. 

16,  Upon  the  trial  of  any  action  wherein  any  question  of 
fact  or  of  law  arises  for  the  determination  of  the  presiding 
Judge,  he  may,  of  his  own  motion,  or  by  consent  of  parties, 
reserve  the  giving  of  his  final  decision  on  the  question  so 
raised  to  a  future  day,  and  his  decision,  whenever  given, 
shall  be  considered  as  if  given  at  the  time  of  the  trial.  Such 
decision  shall  be  filed  in  the  Begistry,  and  it  shall  be  the 
duty  of  the  Registrar  immediately  to  give  notice  in  writing 
to  all  the  parties  to  the  cause  or  their  respective  solicitors 
that  such  decision  has  been  filed,  and  each  of  the  parties 
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shall  have  and  exercise  from  the  service  of  such  notice  all  J®y«"  ®' 
such  rights  as  he  possessed  or  might  have  had  or  exercised  **  '*** 
if  judgment  had  been  given  on  the  trial  of  the  caur^e. 

16.  Upon  any  trial  by  a  jury,  where  the  Court  or  the  pre- 
siding Judge  otherwise  directs,  it  shall  not  be  lawful  for  such 
jury  to  give  a  general  verdict,  and  it  shall  be  the  duty  of 
such  jury  to  give  a  special  verdicD  if  the  Court  or  presiding 
Judge  so  directs ;  and  unless  the  Court  or  the  presiding  Judge 
otherwise  directs,  the  jury  may  give  either  a  general  or  a 
special  verdict,  but  tiiis  section  shall  not  apply  to  actions 
of  libel. 

17.  Upon  a  trial  by  jury,  in  any  case  except  an  action  for 
slander,  libel,  malicious  prosecution,  false  imprisonment,  or 
breach  of  promise  of  marriage,  the  Judge,  instead  of  direct- 
ing the  jury  to  give  either  a  general  or  special  verdict,  may 
direct  the  jury  to  answer  any  questions  of  fact  stated  to 
them  by  the  Judge  for  the  purpose ;  and  in  such  case  the 
jury  shall  answer  such  questions,  and  shall  not  give  any  ver- 
dict, and  on  the  finding  of  the  jury  upon  the  questions  which 
they  answer,  the  Judge  shall  enter  the  verdict,  and  the  ver- 
dict, 80  entered,  shall  be  as  efiectual  as  if  the  same  had  been 
the  verdict  of  the  jury.  And  on  the  trial  of  any  such  case, 
counsel  may  require  the  Judge  presiding  to  submit  to  the 
jury  any  pertinent  or  relevant  question  raised  by  any  of  the 
issues  or  necessary  to  be  answered  by  the  jury  in  order  to  a 
complete  determination  of  all  mattei*s  involved  in  the  case ; 
and  in  the  event  of  any  presiding  Judge  refusing  to  put  to 
the  jury  any  question  required  by  a  counsel  to  be  so  sub- 
mitted, such  refusal  may  be  used  as  a  ground  for  a  new 
trial, 

18.  Tiie  Court  or  the  Judge  before  whom  the  cause  is 
tried,  may,  if  they  or  he  sees  fit  so  to  do,  upon  the  applica- 
tion of  the  plaintiff  in  any  action  for  the  detention  of  any 
chattel,  order  that  execution  shall  issue  for  the  return  of  the 
chattel  detained,  without  giving  the  defendant  the  option  of 
retaining  such  chattel  upon  paying  the  value  assessed ;  and 
that  if  the  said  chattel  cannot  be  found,  and  unless  the  Court 
or  Judge  should  otherwise  order,  the  Sheriff  shall  distrain 
the  defendant  by  his  lands  and  chattels  till  the  defendant 
render  such  chattel,  or,  at  the  option  of  the  plaintiff,  that  he 
cause  to  be  made  of  the  defendant's  goods  the  assessed  value 
of  such  chattel :  Provided  that  the  plaintiff  shall,  either  by 
the  same  or  a  separate  writ  of  execution,  be  entitled  to  have 
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Powers  of  made  of  the  defendant's  goods  the  damages  and  costs  in  such 

"  ****  action. 

19.  In  all  actions  for  breach  of  contract  to  deliver  specific 
goods  for  a  price  in  money,  on  the  application  of  the  plaintiff, 
and  by  leave  of  the  Judge  before  whom  the  cause  is  tried, 
the  juiy  shall,  if  they  find  the  plaintiff  entitled  to  recover, 
find  by  their  verdict  what  are  the  goods  in  respect  to  the 
non-delivery  of  which  the  plaintiff  is  entitled  to  recover, 
and  which  remain  undelivered  ;  what  (if  any)  is  the  sum  the 
plainliff  would  have  been  liable  to  pay  for  the  delivery  there- 
of;  what  damages  (if  any)  plaintiff"  would  have  sustained  if 
the  goods  should  be  delivered  under  execution,  as  hereinafter 
mentioned;  and  what  damages,  if  not  so  delivered.  And 
thereupon,  if  judgment  shall  be  delivered  for  the  plaintiff*, 
the  Court  or  a  Judge  thereof,  at  its  or  his  discretion,  ou  the 
application  of  the  plaintiff,  may  order  execution  to  issue  for 
the  delivery,  on  payment  of  such  sum  (if  any)  as  shall  have 
been  found  to  be  payable  by  the  plaintiff",  as  aforesaid,  of  the 
said  goods,  without  giving  the  defendant  Ihc  option  of  re- 
taining the  same,  upon  paying  the  damage  assessed;  and 
such  writ  of  execution  may  be  for  the  delivery  of  the  said 
goods;  and  if  such  goods  so  ordered  to  be  delivered,  or  any 
part  thereof,  cannot  be  found,  and  unless  the  Court  or  Judge 
aforesaid  shall  otherwise  order,  the  Sheriff"  or  other  officer  of 
the  Court  shall  distrain  the  defendant  by  his  lands  and  chat- 
tels within  the  jurisdiction  of  the  Court,  until  the  defendant 
deliver  such  goods,  or,  at  the  option  of  the  |*laintiff,  cause  to 
be  made  of  the  defendant's  goods  the  assessed  value  or  dam- 
ages or  a  due  proportion  thereof :  Provided  that  the  plain- 
tiff^ shall,  either  by  the  same  or  separate  writs  of  execution, 
be  entitled  to  have  made  of  the  defendant's  goods  the  dam- 
ages, costs  and  interest  in  such  action. 

20.  In  an  action  founded  upon  a  bill  of  exchange  or  other 
negotiable  instrument,  the  Court  or  a  Judge  may  order  that 
the  loss  of  such  instrument  shall  not  be  set  up  as  a  defence : 
Provided  that  an  indemnity  is  given  to  the  satisfaction  of 
the  Court  or  Judge  against  the  claims  of  any  other  person 
under  such  negotiable  instrument. 

81.  The  Court,  on  the  application  of  any  party,  or  without 
such  application,  if  the  nature  of  the  case  requires  it,  may 
appoint  one  or  more  assessors  to  advise  the  Court  in  any 
matters  requiring  nautical  or  other  expert  or  professional 
knowledge.    The  fees  of  such  assessors  shall  be  paid  in  the 
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first  instance  by  the  plaintifl,  unless  the  Court  shall  other- fowew  of 
Wise  order. 

22.  In  case  any  person  neglects  or  refuies  to  comply  with 
a  judgment  or  order  directing  him  to  execute  any  convey- 
ance, contract  or  other  document,  or  to  endorse  any  negoti- 
able instrument,  the  Court  or  Judge  may,  on  such  terms  and 
conditions  (if  any)  as  may  be  just,  order  that  such  convey- 
ance, contmct  or  other  document  shall  be  executed,  or  that 
such  negotiable  instrument  shall  be  endorsed  by  such  per- 
son as  the  Court  or  Judge  may  nominate  for  that  purpose ; 
and  in  such  case  the  conveyance,  contract,  document  or  in- 
strument so  executed  or  endorsed  shall  operate  and  be  for 
all  purposes  available  as  if  it  had  been  executed  or  endorsed 
by  the  person  originally  directed  to  execute  or  endorse  it. 

23.  Whenever  any  trustee  or  c  *.her  person  acting  in  a 
fiduciary  capacity  obtains  leave  from  the  Court  or  Judge  to 
bid  at  any  sale  of  the  trust  estate  or  part  thereof,  and  to  be- 
come the  purchaser  thereof,  the  Court  or  Judge  may  by  the 
order  granting  such  leave  direct  that  any  deed  or  other  in- 
strument of  conveyance  of  the  stiid  trust  estate  to  the  pur- 
chaser may  be  executed  by  the  Begistrar  of  the  Court,  and 
such  deed  or  other  instrument  when  so  executed  shall  be  of 
the  same  force  and  effect  as  if  it  were  executed  by  the  said 
trustee  or  other  person  aforesaid. 

Rules  of  Law. 

24.  In  every  civil  cause  or  matter  commenced  in  the  Rules  of  Law. 
Supreme  Court,  Law  and  Equity  shall  be  administered  ac- 

conling  to  the  rules  following : — 

(1)  If  any  plaintiff  or  petitioner  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground,  against  any  deed,  instrument  or 
contract,  or  against  any  right,  title,  or  claim  what- 
ever asserted  by  any  defendant  or  respondent  in 
such  cause  or  matter,  or  to  any  relief  founded  upon 
a  legal  right,  which  heretofore  could  only  have  been 
given  in  equity,  the  said  Court  and  every  Judge 
thereof,  shall  give  to  such  plaintiff  or  petitioner 
such  and  the  same  relief  as  ought  to  have  been 
given  in  a  suit  or  proceeding  in  equity  for  the  same 
or  the  like  purpose  properly  instituted  before  the 
passing  of  this  Act. 
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Huiesof  Law.  (2)  If  any  defendant  claims  to  be  entitled  to  any  equita- 
ble estate  or  right,  or  to  relief,  upon  any  equitable 
ground,  against  any  deed,  instrument,  or  contract, 
or  against  any  ri^bt,  title,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence  to  any 
claim  of  the  plaintiflT  or  petitioner  in  such  cause  or 
matter,  the  said  Court,  and  every  Judge  thereof, 
shall  pive  to  every  equitable  estate,  right,  or  ground 
of  relief  so  claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect,  by  way  of 
defence  against  the  claim  of  such  plaintiff  or  peti- 
tioner, as  the  Court  ought  to  have  given  if  the  same 
or  the  like  matters  had  been  relied  on  by  way  of 
defence  in  any  suit  or  proceeding  instituted  in 
equity  for  the  same  or  the  like  purpose  before  the 
passing  of  this  Act. 

(3)  The  said  Court,  and  every  Judge  thereof,  shall  also 

have  power  to  grant  to  any  defendant  in  respect  of 
any  equitable  estate  or  right,  or  other  matter  of 
equity,  and  also  in  respect  of  any  legal  estate,  right 
or  title  claimed  or  asserted  by  him,  all  such  reUef 
against  any  plaintiff  or  petitioner  as  such  defendant 
shall  have  properly  claimed  by  his  pleading,  and  as 
the  said  Court  or  any  Judge  thereof  might  have 
gmnted  in  any  suit  instituted  for  that  purpose  by 
the  same  defendant  against  the  same  plaintiff  or 
petitioner;  and  also  all  such  relief  relating  to  or 
connected  with  the  original  subject  of  the  cause 
or  matter,  and  in  like  manner  claimed  against  any 
other  person  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writing  of  such  claim  pursu- 
ant to  any  rule  of  Court,  or  any  order  of  the  Court, 
as  might  have  been  granted  against  such  person  if 
he  had  been  made  a  defendant  to  a  cause  duly  insti- 
tuted by  the  same  defendant  for  the  like  purpose ; 
and  every  person  served  with  any  such  notice  shall 
thenceforth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of  his  de- 
fence against  such  claim  as  if  he  had  been  duly  sued 
in  the  ordinary  way  by  such  defendant. 

(4)  The  said  Court,  and  every  Judge  thereof,  shall  recog- 

nize and  take  notice  of  all  equitable  estates,  titles 
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and  rights,  aud  all  equitable  duties  and  liabilities  boIm  ofLaw. 

appearing  incidentally  in  the  course  of  any  cause 

or  matter,  in  the  Siirae  manner  in  which  the  Court 

in  Equity  would  have  recognized  and  taken  notice 

of  the  same  in  any  suit  or  proceeding  instituted 

therein  before  the  passing  of  this  Act. 

(5)  No  cause  or  proceeding  shall  be  restrained  by  prohibi- 

tion or  injunction ;  but  every  matter  of  equity  on 
which  an  injunction  against  the  prosecution  of  any 
such  cause  or  proceeding  might  have  been  obtained, 
if  this  Act  had  not  passed,  either  unconditionally 
or  on  any  terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto :  provided  always  that  no- 
thing in  this  Act  contained  shall  disable  the  Ck)urt 
from  directing  a  stay  of  proceedings  in  any  cause 
or  matter  pending  before  it  if  it  shall  think  fit ; 
and  any  person,  whether  a  party  or  not  to  any  such 
cause  or  matter,  who  would  have  been  entitled,  if 
this  Act  had  not  passed,  to  apply  to  the  Court  to 
restrain  the  prosecution  thereof,  or  who  may  be  en- 
titled to  enforce  by  attachment  or  otherwise  anv 
judgment,  decree,  rule  or  order,  contrary  to  which 
all  or  any  part  of  the  proceedings  in  such  cause  or 
matter  may  have  been  taken,  shall  be  at  liberty  to 
apply  by  motion  in  a  summary  way  for  a  stay  of 
proceedings  in  such  cause  or  matter,  either  gene- 
rally or  so  far  as  may  be  necessary  for  the  purposes 
of  justice,  and  such  order  shall  thereupon  be  made 
as  shall  be  just. 

(6)  Subject  to  the  foregoing  and  any  other  provisions  of 

existing  law,  all  legal  claims  and  demands,  and  all 
estates,  titles,  rights,  duties,  obligations  and  liabili- 
ties existing  by  the  common  kw  or  custom,  or 
created  by  statute,  shall  be  recognized  and  given 
effect  to  by  the  said  Court  and  Judges,  as  they 
would  have  been  prior  to  the  commencement  of 
this  Act. 

(7)  In  every  cause  or  matter  the  Court  and  Judges  shall 

grant  either  absolutely  or  on  such  reasonable  terms 
and  conditions  as  shall  seem  just,  all  such  reme- 
dies whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to,  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward  in 
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RnieaofLaw,  guch  cau8e  or  matter,  so  that  as  far  as  posBible  all 

matters  so  in  controversy  between  the  parties  may 
be  completely  and  finally  determined,  and  all  mul- 
tiplicity of  legal  proceedings  concerning  any  such 
matters  avoided. 

(8)  An  estate  for  life  without  impeachment  of  waste  shall 

not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  waste 
of  the  description  known  as  equitable  waste,  un- 
less an  intention  to  confer  such  right  shall  express- 
ly appear  by  the  instrument  creating  such  estate. 

(9)  There  shall  not  be  any  merger  by  operation  of  law 

only  of  any  estate,  the  beneficial  interest  in  which 
would  not  be  deemed  to  be  merged  or  extinguished 
in  equity. 

^10)  A  mortgagor  entitled  for  the  time  being  to  the  pos- 
session or  the  receipt  of  the  rents  and  profits  of 
any  land,  as  to  which  no  notice  of  his  intention  to 
take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  possession  or  dis- 
train for  the  recovery  of  such  rentfl  or  profits,  or 
to  prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto  in  his  own 
name  only,  unless  the  cause  of  at  lion  arises  upon 
a  lease  or  other  contract  made  by  1  iui  jointly  with 
any  other  person,  and  in  that  case  he  may  sue  or 
distrain  jointly  with  such  other  person. 

(11)  Any  absolute  assignment  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only)  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other 
pei-son  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be  and  be  deemed  to  be  effectual  in 
law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee 
if  this  Act  had  not  passed)  to  pass  and  transfer  the 
legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  or  other  remedies 
for  the  same,  and  the  power  to  give  a  good  dis- 
charge for  the  same  without  the  concurrence  gf 
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the  assignor:  provided  always,  that  if  the  debtor, Riaei of i.mw. 
trustee  or  other  person  liable  in  respect  of  such 
debt  or  chose  in  action,  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor  or  any 
one  claiming  under  him,  or  of  any  other  opposing 
or  conflicting  claims  to  such  debt  or  chose  in  ac- 
tion, he  shall  be  entitled,  if  he  think  fit,  to  call 
upon  the  several  persons  making  claim  thereto  to 
interplead  concerning  the  same,  or  he  may  if  he 
think  fit  pay  the  same  into  the  Supreme  Court 
upon  obtaining  a  Judge's  order  therefor  to  abide 
the  determination  of  the  Supremo  Court  in  respect 
thereof. 

(12)  Stipulations  in  contracts  as  to  time  or  otherwise, 

which  would  not,  before  this  Act  came  into  opera- 
tion, have  been  deemed  to  be,  or  to  have  become, 
of  the  essence  of  such  contracts  in  a  court  of  equity, 
shall  receive  in  the  Supreme  Court  the  same  con- 
struction and  effect  as  they  would  previously  there- 
to have  leceived  in  equity. 

(13)  In  any  cause  or  proceeding  for  damages  arising  out 

of  a  collision  between  two  ships,  if  both  ships  shall 
be  found  to  have  been  in  fault,  the  rules  hitherto 
in  force  in  the  Court  of  Admiralty,  so  far  «8  they 
have  been  at  variance  with  the  rules  in  the  Courts 
of  Common  Law,  shall  prevail. 

(14)  A  mandamus  or  an  injunction  may  be  granted,  or  a 

receiver  appointed,  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that  such  order 
should  be  made ;  and  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  just;  and  if  an  in- 
junction is  asked,  either  before  or  at  or  after  the 
hetiring  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such 
injunction  moy  be  granted  if  the  Court  shall  think 
fit,  whether  the  person  against  whom  such  injunction 
is  sought  is  or  is  not  in  possession  under  any  claim 
of  title  or  otherwise,  or  (if  out  of  possession)  does 
or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  color  of  title ;  and  whether 
the  estates  claimed  by  both  or  by  either  of  the  pjir- 
(ies  are  le^l  or  ec^uitable. 


Digitized  by 


Google 


14  The  Judicature  Act,  1901 

Riaeiofi4iw.         (15)  In  all  questions  relating  to  the  custody  and  educa- 
tion of  infants,  the  rules  of  equity  shall  prevail. 

(16)  Generally  in  all  matters  not  hereinbefore  particu- 
larly mentioned,  in  which  there  is  any  conflict 
or  variance  between  the  rules  of  equity  and  the 
rules  of  common  law,  the  rules  of  equity  shall  pre- 
vail. 

Appeals. 

Appeals.  26.  No  order  made  by  a  Judge  by  the  consent  of  parties, 

or  as  to  costs  only,  shall  be  subject  to  any  appeal,  except  by 
leave  of  the  Judge  making  such  order. 

26.  Every  judgment,  finding  or  order  of  a  Judge  iu  Court 
or  chambers  may  be  reviewed,  varied  or  set  aside  by  the 
Court  constituted  by  any  two  or  by  the  three  Judges,  sub- 
ject,*in  cases  in  which  two  only  sittins  shall  differ  in  opinion, 
to  re-hearing  and  determination  before  the  three  Judges. 
Appeals  to  the  Privy  Council  provided  by  the  Imperial  Sta- 
tute 5  Geo.  IV.,  Cap.  67,  and  by  the  Eoyal  Charter,  shall  be 
from  the  decision  of  the  Court  composed  of  three  Judges  and 
not  from  the  decision  of  a  single  Judge. 

27.  It  shall  not  be  necessary,  upon  application  for  a  new 
trial  of  a  case  tried  by  a  Judge  without  a  jury,  that  the  same 
should  be  tried  again,  but  the  case  may  be  finally  disposed 
of  as  to  damages  as  well  as  other  matters,  upon  the  evidence 
already  taken,  with  or  without  further  evidence  or  re-exami- 
nation. Where  a  cause  has  been  tried  by  a  jury  it  may,  with 
consent  of  parties,  be  finally  disposed  of  in  manner  aforesaid. 

28.  A  person  found  guilty  of  treason  or  capital  felony, 
dissatisfied  with  the  decision  of  the  Court  held  by  two  Judges, 
upon  motion  in  arrest  of  judgment,  or  in  whose  case  there 
may  be  points  reserved,  may  require  the  adjudication  of  the 
three  Judges  therein,  and  in  criminal  cases,  other  than  trea- 
son and  capital  felony,  either  party  may  appeal  to  the  three 
Judges  by  way  of  motion  in  arrest  of  judgment,  or  applica- 
tion for  a  new  trial,  or  for  error,  or  misdirection,  or  on  points 
reserved  and  in  case  of  their  differing  in  opinion  the  adju- 
dication of  any  two  of  them  shall  be  final. 

29.  Except  as  provided  by  the  next  preceding  section 
where  two  Judges  sit  together  in  the  first  place  and  join  in 
any  judgment  or  order,  the  decision  shall  be  final  and  abso- 
lute, unless  by  their  leave;  but  if  they  differ  iu  opinion, 
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application  may  be  made  to  the  three  Judges  to  review,  sitting*, 
vaiy  or  set  aside  such  judgment  or  order. 

Sittings. 

30.  The  division  of  the  legal  year  into  terms  shall  be 
abolished,  and  there  shall  no  longer  be  terms  applicaUe  to 
any  sitting  or  business  of  the  Supreme  Court.  Subject  to 
rules  of  Court,  the  Supreme  Court  and  the  Judges  thereof 
shall  have  power  to  sit  and  act  at  any  time  in  St.  John's  for 
the  transaction  of  any  part  of  the  business  of  such  Court  or 
for  the  discharge  of  any  duty  which  by  any  Act  of  the  Le- 
gislature or  otherwise  it  is  required  to  discharge. 

Circuits. 

31.  There  shall  be  circuits  of  the  Supreme  Court  held  at  circuito. 
such  times  and  places  outside  of  St.  John's,  and  under  such 
conditions  as  the  Governor  by  proclamation  shall  from  time 

to  time  appoint.  The  circuits  shall  be  presided  over  in  ro- 
tation by  one  of  the  Judges,  unless  they  ahull  otherwise 
arrange. 

32.  All  persons  charged  with  crimes  cognizable  by  the 
Supreme  Court  in  St.  John's,  before  one  Judge,  may  be  tried 
anywhere  before  Ihe  Supreme  Court  on  circuit. 

33.  In  criminal  cases  the  Judge  sitting  in  the  Supreme 
Court  on  circuit  may  reserve  questions  for  argument,  or 
direct  motions  in  arrest  of  judgment,  to  be  heard  before  the 
Supreme  Court  in  St.  John's,  where  the  decision  shall  be 
final  and  of  the  same  effect  as  if  the  case  had  been  originally 
instituted  in  St.  John's. 

34.  In  criminal  and  civil  causes  and  matters  on  circuit, 
witnesses  shall  be  liable  to  be  summoned  from  any  part  of 
the  colony. 

36.  In  case  any  pei'son  shall  be  convicted  before  the  Su- 
preme Court  on  Circuit  and  sentenced  to  imprisonment  with 
or  without  hard  labor,  the  Judge  by  whom  such  sentence  is 
passed  may  order  the  whole  or  any  portion  of  such  imprison- 
ment to  be  served  in  any  gaol  or  prison  in  the  colony,  and  a 
certified  copy  of  the  sentence  of  the  Court,  or  of  any  order 
for  such  imprisonment,  under  the  hand  of  a  Judge  or  the 
Clerk,  shall  be  a  sufficient  warrant  and  authority  to  tlie 
sheriff,  gaolers  and  constables,  respectively,  for  the  carrying 
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into  execution  of  such  sentence  of  imprisonment  or  order  as 
the  case  may  be. 

36.  At  any  time  after  sentence  a  prisoner  may,  by  order 
of  the  Judge  of  the  Supreme  Court,  be  removed  from  one 
gaol  to  another,  when  and  as  often  during  the  currency  of 
the  sentence  as  may  be  deepfied  expedient  for  the  ends  of 
justice. 

37.  Any  party  in  any  civil  cause  or  matter  on  circuit  shall 
have  the  same  rights  as  to  appeal  ixs  if  such  cause  or  matter 
were  heard  in  St  John's  before  one  Judge:  Provided  that 
the  presiding  Judge  may  require  sufficient  security  to  abide 
the  final  judgment  and  costs,  and  may  impose  such  other 
terms  and  conditions  as  may  appear  necessary. 

38.  In  any  action  in  the  Supreme  Convt  on  circuit,  if  a 
jury  cannot  be  had  for  the  trial  of  the  cause,  the  pi^esiding 
Judge  shall  have  power  to  try  the  same  without  a  jury : 
Provided  that  the  judgment  of  such  presiding  Judge  may  be 
reviewed,  varied  or  set  aside  by  the  Supremo  Court  in  St. 
John's  in  the  same  manner  in  all  respects  as  the  verdict  of 
a  jury,  subject  to  such  condition  as  the  presiding  Judge  may 
think  just. 

PART  II. 

Officers  of  the  Court. 

CLERKS,  Ao. 

39.  The  Governor  in  Council  may  appoint  Clerks  of  the 
Supreme  Court,  to  consist  of  a  Registrar,  Deputy  Registrar, 
and  such  other  clerks  as  the  business  of  the  Court  may  re- 
quire. The  said  clerks  shall,  by  virtue  of  their  office,  have 
power  to  administer  oaths,  take  affidavits,  issue  process  and 
take  bail.  They  shall,  before  entering  upon  their  duties, 
take  and  subscribe  the  following  oath : — 

I,  (A. B),  of  ,  do  hereby  solemnly  swear  that  I 

will  according  to  the  best  of  my  skill,  learning,  ability  and 
judgment,  well  and  faithfully  execute  and  fulfil  the  duties  of 
the  office  of  (as  the  case  may  be)  without  favour  or  affection, 
prejudice  or  partiality,  to  any  person  or  persons  whomsoever. 
So  help  me  God. 

40.  The  Registrar  shall  be  a  Barrister  of  at  least  ten 
years'  standing,  and  shall  hold  office  during  good  behaviour 
He  shall  give  such  security  as  shall  be  approved  of  by  the 
Judges  of  the  Supreme  Court  for  the  faithful  discharge  of 
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Ilia  duties  and  for  the  safe  keeping  of  and  accounting  for  all  oiBoen  of  the 

moneys  paid  into  his  hands  by  virtue  of  his  office  or  by  order 

of  the  Supreme  Court  or  a  Judge  thereof.     He  shall  not, 

whilst  in  the  occupation  of  the  said  office,  practise  or  act  as 

a  Barrister  or  Solicitor,  or  demand  or  receive  any  fees  or 

compensation  therefor.    The  office  of  the  Registrar  shall  be 

known  as  the  Registry. 

41.  The  Registrar  shall— 

(a)  Receive,  file  and  have  custody  of  all  pleadings,  pe- 
titions, reports,  affidavits,  bonds,  notices,  judg- 
ments and  other  papers  and  proceedings  in  every 
action  or  suit,  matter  and  proceeding  in  the 
Court,  and  shall  make,  or  cause  to  be  made, 
entries  thereof  in  the  proper  books ; 

(h)  Have  the  care  and  custody  of  all  documents  ordered 
to  be  deposited  for  safe  keeping  or  produced 
under  any  order  of  the  Court  or  a  Judge ; 

(c)  Enter  in  a  cause  list  all  motions  for  the  Court,  and 

all  entries  for  trial,  appeals,  special  cases,  and 
other  business  coming  before  the  Court ; 

(d)  Certify  proceedings,  examine  and  authenticate  office 

copies  of  pleadings  and  other  proceedings ; 

(e)  Sign  all  orders  of  the  Court ; 

(fj  Sign  all  judgments  and  enter  the  same; 

(g)  Keep  the  minutes  of  the  proceedings  in  Court  and 
in  Chambers ; 

(h)  Seal  and  sign  all  grants  of  probates,  letters  of  ad- 
ministration, letters  of  guardianship  and  exem- 
plifications  thereof,  whicli  have  been  ordered  by 
the  Court  or  a  Judge ; 

(i)  Collect  by  means  of  stamps  the  fees  set  out  in  Ap-> 
pendix  N.  to  the  Schedule  hereto ; 

(j)  Keep  an  account  of  all  money  paid  into  and  out  of 
Court ;  and  generally  shall  possess  and  enjoy  all 
the  powers,  rights  and  privileges  appertaining  to 
or  exercised  by,  and  perform  the  duties  of,  the 
Master,  Registrar,  Accountant-General  and  Pro- 
thonotary  of  the  Supreme  Court  of  Judicature 
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oflioertof  the  in  England,  or  such  officers  us  now  in  such  Court 

^"^^  perform  those  duties,  and  the  Chief  Clerk  and 

Registrar   heretofore  in  the  Supreme  Court  of 

Newfoundland. 

42.  The  Deputy  Eegisti-ar  and  other  clerks  shall  be  under 
the  direction  of  the  Registrar,  and  shall  perform  such  duties 
as  may  be  prescribed  by  him.  They  shall  give  such  security 
as  shall  be  approved  by  the  Judges  of  the  Supreme  Court 
for  the  faithful  performance  of  their  duties.  In  the  event 
of  the  Registrar  being  absent  from  St.  John's  or  being  pre- 
vented by  illness  or  other  cause  from  performing  his  duties, 
or  in  the  event  of  a  vacancy  in  the  office,  the  Deputy  Regis- 
trar shall  perform  the  duties  of  the  Registrar. 

43.  The  Judges  of  the  Court  may  appoint  a  shorthand 
reporter  to  report  trials  and  other  judicial  proceedings.  Such 
reporter  shall  perform  such  duties  as  may  be  assigned  by  the 
Judges  of  the  Court.  Such  reporter  shall  take  and  subscribe 
before  a  Judge  of  the  Supreme  Court  the  following  oath : — 

I,  A.  B.,  do  solemnly  and  sincerely  promise  and  swear  that 
I  will  faithfully  take  down  and  transcribe  the  evidence  and 
proceedings  at  the  trial  in  each  case  in  which  it  may  be  my 
duty  to  act  as  shorthand  reporter.     So  help  me  God. 

44.  There  shall  be  a  Crier  and  Tipstaff  of  the  Supreme 
Court  who  shall  be  appointed  by  tlie  Judges  of  the  Supreme 
Court. 

46.  The  Registrar  shall  be  a  Master  and  Taxing  Officer 
of  the  Court. 

46.  The  Chief  Justice  (and  in  his  absence  the  Senior 
Judge)  is  hereby  authorized  to  issue,  under  the  Seal  of  the 
Supreme  Court,  Commissions,  and  to  revoke  the  same,  to  such 
persons,  being  barristers,  as  he  may  think  fit,  to  be  Masters 
of  the  Supreme  Court ;  such  persons  shall  also  be  Taxing 
Officers  of  the  Court. 

47.  All  persons  at  the  commencement  of  this  Act  holding 
the  office  of  Master-in-Chancery  shall  be  Masters  and  Tax- 
ing Officers  of  the  Supreme  Court. 

48.  (1)  The  Chief  Justice  (and  in  his  absence  the  senior 
Judge)  18  hereby  authorized  to  issue,  under  the  Seal  of  the 
Supreme  Court,  Commissions,  and  to  revoke  the  same,  to 
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such  persons  as  he  iiiiiy  deem   fit,  and  such  Commissionei-soffloepiofuie 
shall  have  power  to  administer  oaths  and  to  take  affidavits,  ^**''^* 
bail  or  recognizance  within  Newfoundland  in  or  concerning 
any  cause,  matter  or  proceeding  in  the  Supreme  Court,  and 
to  Uike  affidavits  or  acknowledgments  in  proof  of  deeds  and 
other  documents  for  registration  in  Newfoundland. 

(2)  The  said  Commissioners,  or  so  many  of  them  as  may 
be  deemed  necessary,  may  also  be  empowered  to 
issue  original  or  mesne  process  returnable  into  the 
Supreme  Court. 

49.  (1)  The  Chief  Justice  (and  in  his  absence  the  senior 
Judge)  is  hereby  authorized  to  issue,  under  the  Seal  of  the 
Supreme  Court,  Commissions,  and  to  revoke  the  Siime,  to 
such  pei-sons  as  he  may  think  fit  and  necessary,  and  such 
Commissioners  shall  have  power  to  admiiaster  oaths  and 
take  and  receive  affidavits  without  Newfoundland  in  or  con- 
cerning any  cause,  matter  or  proceeding  in  the  Supreme 
Court,  and  to  take  affidavits  or  acknowledgments  in  proof 
of  deeds  or  other  documents  for  registration  in  Newfound- 
land. 

(2)  And  every  oath,  affidavit,  or  acknowledgment  taken 
or  made  as  aforesaid,  shall  be  as  valid  and  effectual 
as  if  such  oath  or  affidavit  or  acknowledgment  had 
been  administered,  taken,  sworn,  or  made  before  a 
Commissioner  within  Newfoundland  or  other  com- 
petent authority. 

60.  The  fees  to  be  taken  by  Commissioners  shall  be  those 
set  out  in  Appendix  N  to  the  Schedule  hereto. 

Sheriff. 

61.  There  shall  be  a  Sheriff  for  the  Colony  to  be  called  sheriflb. 
the  Sheriff  of  Newfoundland  who  shall  be  appointed  by  the 
Governor  in  Council,  and  shall  upon  his  appointment  take 

the  oaths  of  office  and  allegiance  and  give  such  security  as 
may  be  required  by  the  Judges  of  the  Supreme  Court  for  the 
performance  of  his  duties. 

62.  The  duties,  powers  and  privileges  of  the  Sheriff  shall 
be  the  same  as  those  heretofore  performed,  exercised  and 
enjoyed  by  the  sheriffs  of  the  three  judicial  districts  and 
each  of  them* 
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ofliMn  of  tii«       53.  The  words  of  any  enactments  tit  present  in  foroe  in 
Court.  ^j^.g  CJolony  applicable  to  the  sheriffs  or  any  of  them  of  the 

said  judicial  districts  shall  be  construed  to  apply  to  the  Sheriff 

of  Newfoundl.uid. 

64  There  shall  be  a  sub-Sheriff  who  shall  bo  appointed 
by  the  Governor  in  Council  and  shall  upon  his  appointment 
take  the  oaths  of  office  and  allegiance  and  give  such  security 
as  may  be  required  by  the  Judges  of  the  Supreme  Court  for 
the  performance  of  his  duties.  He  shall  be  under  the  direc- 
tion of  the  Sheriff  and  shall  perform  such  duties  as  may  be 
prescribed  by  him.  In  the  event  of  the  Sheriff  being  absent 
from  St.  John's  or  being  prevented  by  illness  or  other  cause 
from  performing  his  duties,  or  in  the  event  of  a  vacancy  in 
the  office,  the  sub-Sheriff  shall  perform  the  duties  of  the 
Sheriff. 

66.  The  Sheriff  shall,  from  time  to  time,  appoint  and  duly 
authorize  under  his  hand  and  seal,  in  the  principal  places 
within  the  Colony,  a  deputy  or  deputies,  for  the  service  and 
execution  of  all  writs,  rules,  orders,  and  other  process  of  the 
Supreme  Court,  which  deputy  or  deputies  shall  possess,  ex- 
ercise and  discharge  the  same  powers  and  duties  as  the  sheriff, 
if  personally  present;  and  for  the  acts  of  such  deputy  or 
deputies,  where  the  process  passes  through  tlie  hands  of  the 
Sheriff,  and  not  otherwise,  the  sheriff  shall  be  responsible; 
and  it  shall  be  sufficient  in  all  cases  to  deliver,  or  cause  to 
be  delivered  any  writ,  rule  or  other  process  as  aforesaid,  to 
the  deputy  sheriff  of  the  place  or  neighborhood  wherein  the 
same  is  required  to  be  executed,  without  transmitting  the 
same  through  the  sheriff;  and  the  sheriff  is  hereby  required 
to  furnish  to  all  parties  requiring  the  same,  the  names,  addi- 
tions and  places  of  residence  of  the  deputies  appointed  or 
hereafter  to  be  appointed,  and  shall  keep  in  his  office  a  list 
of  such  deputies,  which  shall  be  open  to  the  inspection  of  all 
pci'sons  requiring  to  see  the  same ;  the  powere,  liabilities  and 
duties  of  deputy  sheriffs  shall  be  the  same  as  those  hereto- 
fore exercised  by  deputy  sheriffs. 

66  The  said  Sheriff  shall  grant  special  deputations  when 
required  for  the  purpose  of  executing  process  in  any  part  of 
this  Colony  or  its  dependencies,  but  the  sheriff  shall  not  be 
responsible  for  the  execution  of  such  process  by  special  de- 
putation, but  shall  require  the  party  applying  for  such  special 
deputation  to  give  security  for  the  faithful  execution  of  the 
process ;  and  the  party  so  applying  and  his  sureties  shall  b^ 
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liable  to  third  parties  for  injury  arising  in  or  about  the  ex- Oiijiiiio»tion 
edition  of  the  process  in  the  same  way  as  the  sheriff  would  *     '*^"* 
have  been  liable  to  third  parties  provided  that  in  the  event 
of  the  sheriff  having  taken  insufficient  security  he  shall  be 
liable  for  any  loss  occasioned  thereby, 

PART  III. 

Grand,  Petty  and  Special  Jurors. 

67.  Every  pei-son  not  herein,  or  not  otherwise  by  law  ex- 
empted, residing  within  three  miles  of  the  Court  House  in 
St.  John's,  and  having  resided  twelve  months  within  this 
Colony,  and  being  worth  or  possessed  of  property  of  any 
description,  within  the  said  limits,  clear  of  all  incumbrances, 
of  the  value  of  two  thousand  dollars,  or  any  person  owning 
or  occupying  a  house,  tenement  or  land  within  the  said  limits, 
of  the  annual  rent  or  value  of  two  hundred  and  forty  dollars, 
shall  respectively  be  qnalified  and  liable  to  serve  as  a  grand 
juror  in  St  John's. 

68.  Every  person  not  herein  or  not  otherwise  by  law  ex- 
empted, lesiding  within  three  miles  of  the  Court  House  in 
St.  John's,  who  shall  have  resided  twelve  months  within  this 
Colony,  and  who  shall,  within  the  said  limits,  own,  occupy, 
or  possess  a  house,  or  tenement,  or  land,  of  the  annual  rent 
or  value  of  fifty  dollars,  shall  be  qnalified  and  liable  to  serve 
as  a  petty  juror  in  St.  John's. 

59.  Every  person  not  herein  or  not  otherwise  by  law  ex- 
empted, residing  within  at  least  seven  miles  from  any  place 
where  the  Supreme  Court  on  circuit  shall  be  holden,  and 
l>eing  the  owner  of  property  within  the  said  limits  of  the 
value  of  eight  hundred  dollars,  clear  of  all  incumbrances,  or 
owning  or  occupying  a  house,  tenement  or  land  of  the  annual 
rent  or  value  of  fifty  dollars,  shall  be  qualified  and  liable  to 
serve  as  a  grand  juror  within  the  said  limits. 

60.  Every  person  not  herein  or  not  otherwise  by  law  ex- 
empted, residing  within  limits  mentioned  in  the  preceding 
section,  and  owning  any  land  within  the  said  limits,  or  oc- 
cupying or  possessing  a  house,  tenement  or  land  withii.r  the 
said  limits  of  the  annual  rent  or  value  of  sixteen  dollars, 
shall  be  qualified  and  liable  to  serve  on  petty  juries  within 
ilie  said  limits 
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QoAUiiomUoii  61.  The   Stipendiary  Magistrate  or  any  Justice  of  the 

arors.  Peace  appointed  by  the  Governor  for  that  purpose,  where 

there  is  no  Stipendiary  Magistrate  resident  in  any  of  the 
places  wliere  the  court  may  be  held,  shall  superintend  and 
direct  the  making  out  of  separate  lists  of  all  persons  qualified 
to  serve  on  grand  and  petty  juries  respectively,  in  such  places, 
and  shall  arrange  the  same  in  the  respective  panels  in  alpha- 
betical order,  with  the  occupation  and  place  of  abode  of  each 
peraon  stated.  Such  list  of  jurors  shall  be  made  and  taken 
annually  during  the  first  three  weeks  of  October,  and  the 
said  Magistrates  or  Justices  shall  revise  the  lists  of  grand 
and  petty  jurors.  Such  revision  shall  take  place  within  ten 
days,  commencing  on  the  first  Tuesday  in  November,  on 
alternate  days  during  the  said  period.  Sufficient  public 
notice  of  the  place  at  which,  and  the  days  and  the  hours  in 
every  day  during  which  such  revision  shall  be  held,  shall  be 
given  either  by  publication  in  one  or  more  newspapers,  or 
by  posting  the  same  on  the  doors  of  the  Court  House  or  other 
public  building.  The  Magistrates  or  Justices  shall  within 
two  weeks  after  every  revision  return  the  said  lists  duly  re- 
vised to  the  sheriff,  and  a  list  of  all  jurors  who,  upon  such 
rcvisou,  shall  be  exempted  or  cease  to  be  qualified,  and  of  all 
others  who  shall  have  become  qualified  and  have  been  placed 
on  such  lists.  For  every  return  there  shall  be  paid  from  the 
public  treasury  to  the  Stipendiary  Magistrate  or  Justice,  for 
every  one  hundred  names  so  returned,  the  sum  of  eight  dol- 
lors  of  which  one-half  shall  be  paid  to  the  officers  employed 
by  him.  The  first  taking  of  such  lists  shall  be  during  the 
first  three  weeks  in  October,  1904. 

62  The  said  lists  shall  be  open  to  the  inspection  of  the 
public  in  the  offices  of  the  Magistrates  or  Justices  engaged 
in  revision,  and  in  case  the  name  of  any  person  qualified  to 
serve  as  a  grand  or  petty  juror  shall  not  appear  on  any  of 
tlie  said  lists,  or  the  name  of  any  pereon  exempt  or  not  qua- 
lified shall  appear  thereon,  the  Magistrate  or  Justice  having 
charge  of  such  lists  shall  correct  any  such  error  or  supply 
any  such  omission  by  inserting  or  omitting  the  name,  as  the 
case  may  require. 

63.  When  members  of  the  panel  are  for  any  cause  per- 
manently removed  from  it,  lists  of  those  whose  claim  to  ex- 
emption has  been  allowed  by  the  Supreme  Court  shall  be 
kept  by  the  Sheriff  and  return  made  to  the  revising  Magis- 
trate or  Justice  before  the  close  of  the  annual  revision,  and 
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a  list  of  exemptions  made  during  revision  shall  be  kept  by  Quaiiiicatioii 
the  Magistrate  or  Justice.  *"'  Jurow. 

64.  All  persons  whose  names  shall  appear  on  the  revised 
lists  of  jurors  after  any  annual  revision  shall  be  liable  to 
serve  for  the  next  succeeding  year,  but  the  persons  whose 
names  are  on  the  lists  of  jurors  already  made  shall  continue 
liable  to  serve  until  the  first  session  of  the  Court  in  the 
year  1905. 

Drawing  and  Summoning  Jurors. 

65.  The  names  of  all  persons  qualified  to  serve  as  grand  Di^wing  and 

^,  ...    ^1     •  3  ^'  J      1  Bummoning. 

jurors,  together  with  their  respective  occupations  and  places 
of  abode,  shall  be  written  or  printed  on  separate  cards,  and 
at  least  seven  days  before  the  commencement  of  each  session 
of  the  Court  to  be  holden  at  St.  John's,  and  at  least  a  day 
before  such  grand  jurors  shall  be  required  to  attend  Court 
in  any  other  place  in  this  island,  the  Sheriff  or  sub-Sheriff 
shall  attend  with  the  said  cards  before  the  fiegistrar  or 
Deputy  Eegistrar  of  the  said  Court,  who  shall  compare  the 
same  with  the  lists  of  the  grand  juroi'S  furnished  as  afore- 
said ;  and  the  said  cards  containing  the  names  of  all  the  said 
jurors  shall  be  put  into  a  box  in  presence  of  the  said  Clerk, 
and  the  first  twenty-three  persons  whose  names  shall  be  first 
drawn  by  the  Sheriff  or  sub-Sheriff,  shall  be  summoned  at 
least  two  days  before  the  commencement  of  each  session  of 
the  said  Court  to  be  holden  at  St.  John's,  and  at  least  the 
day  before  they  shall  be  required  to  attend  Court  to  be  holden 
in  any  ether  place  in  this  island,  and  shall  serve  as  grand 
jurors  during  such  session.  The  grand  jurora  summoned  to 
attend  the  Court  at  St.  John's  shall  if  required  serve  and 
attend  at  any  time  from  the  commencement  of  one  session 
to  the  commencement  of  the  next  session. 

66.  The  names  of  all  persons  qualified  to  serve  as  petty 
jurors  in  St.  John's,  together  with  their  respective  occupa- 
tions and  places  of  abode,  shall  be  written  or  printed  on 
separate  cards ;  and  at  least  seven  days  before  the  commence- 
ment of  each  session,  to  be  holden  in  St.  John's,  the  Sheriff 
or  sub-Sheriff  shall  attend  with  the  said  cards  before  the 
Begistrar  or  Deputy  Eegistrar  of  the  Supreme  Court  who 
shall  compare  the  same  with  the  lists  furnished,  as  aforesaid, 
and  the  said  cards,  containing  the  names  of  all  the  said 
jurors,  shall  be  put  into  a  box,  in  the  presence  of  the  said 
Eegistrar  or  Deputy  Eegistrar,  and  the  first  forty-eight  per- 
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Drawiuff  and      SOUS  wbose  names  shall  be  first  drawn  by  the  Sheriff  or  sub- 
samuion  off.       Sheriff  shall  be  the  petty  jury  panel  for  the  said  session  and 

shall  be  summoned  when  required  in  the  manner  and  subject 

to  the  conditions  hereinafter  set  forth. 

67.  When  a  petty  jury  is  required  for  the  trial  of  a  crimi- 
nal cause  the  Sheriff  shall,  at  the  request  of  the  Attorney 
General,  summon  the  whole  panel  of  petty  jurors  to  attend 
Court  for  such  time  as  may  be  required 

68.  When  an  order  for  the  trial  of  a  civil  cause  or  issue 
by  a  petty  jury  has  been  made,  the  party  at  whose  instance 
such  order  was  made  shall  forthwith  serve  a  copy  thereof  on 
the  Sheriff. 

(2)  The  Sheriff  or  sub-Sheriff  shall  appoint  a  time  at  least 

forty-eight  hours  before  the  day  fixed  for  the  trial 
of  such  cause  or  issue,  for  the  drawing  of  such  petty 
jury,  and  shall  notify  the  parties  to  such  cause  or 
issue,  or  their  solicitors,  of  such  appointment,  and 
the  parties  or  their  solicitors  may  nttend  the  draw- 
ing of  such  jury  at  the  time  appointed,  but  no  costs 
shall  be  allowed  for  such  attendanre. 

(3)  At  the  hour  fixed  by  such  appointment  the  Slieriflf  or 

sub-Sherifi  shall  draw  from  the  box  containing  tho 
names  of  the  petty  jury  panel  then  serving  the 
names  of  seventeen  persons,  and  shall  summon 
them  to  be  in  attendance  on  the  day  fixed  for  the 
trial  of  such  civil  cause  or  issue. 

69.  The  names  of  all  persons  qualified  to  seive  as  petty 
jurors  in  any  place  elsewhere  than  in  St.  John's,  together 
with  their  respective  occupations  and  places  of  abode,  shall 
be  written  or  printed  on  separate  cards,  and  at  least  the  day 
before  tho  jurors  shall  be  required  to  attend  Court,  the  Sheriff 
or  sub-Sheriff  shall  attend  with  the  said  cards,  before  the 
clerk  on  circuit,  who  shall  compare  the  stime  with  the  list 
furnished,  as  aforesaid,  and  the  said  cards  containing  the 
names  of  all  the  said  jurors  shall  be  put  into  a  box  in  the 
presence  of  the  said  Clerk,  and  the  first  twenty- four  persons 
whose  names  shall  be  first  drawn  by  the  Sheriff  or  sub- 
Sheriff  shall  be  the  petty  jury  panel  and  shall  be  summoned 
and  shall  attend  during  the  sitting  of  the  Court  at  such 
place :  Provided  that  when  any  criminal  causes  are  to  be 
tried  thirty-five  jurors  shall  he  summoned  on  each  panel 
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70.  No  grand  or  petty  jurors  shall  be  drawn  oftener  than  i>r«wiiiaf  and 
one  session  in  any  year,  unless  in  case  of  deficiency  in  the*""*™*"   *' 
number  of  jurors,  when  the  names  of  such  as  have  been  sum- 
moned on  previous  juries  shall  be  returned  to  the  box  to  be 

drawn  in  like  manner :  Provided  that  no  person  drawn  as 
a  grand  or  petty  juror  shall  be  again  dmwn  as  such  until 
the  list  containing  the  name  of  such  juror  shall  have  been 
exhausted. 

71.  The  procedure  in  the  drawing  and  summoning  of  a 
special  jury  in  any  civil  cause  or  issue  shall  be- as  follows: — 

(a)  The  party  or  his  solicitor  who  shall  have  obtained  an 

order  for  a  jury  shall  obtain  from  the  Sheriff  or 
sub-Sheriff  an  appointment  to  draw  the  jury  on  a 
day  and  at  an  hour  to  be  named  therein  ; 

(b)  A  copy  of  such  appointment  shall  be  served  on  the 

opposite  party  or  his  solicitor  at  least  the  day  be- 
fore the  day  appointed  for  such  drawing,  together 
with  a  copy  of  the  order ; 

(c)  At  the  time  appointed  for  such  drawing  the  Sheriff  or 

sub-Sheriff  shall,  in  the  presence  of  the  parties 
or  their  solicitoi-s,  or  such  of  them  as  shall  attend, 
draw  thirty-one  names  from  the  box  conUiining 
the  names  of  the  grand  jurors  (setting  aside  such 
as  are  then  summoned  to  attend  upon  the  grand 
jur)',  except  in  cases  where  a  deficiency  would 
thereby  arise),  and  make  a  list  of  them  as  they  are 
drawn ; 

(d)  The  plaintiff  and  defendant  or  their  solicitors,  or,  in 

case  of  one  of  the  parties  being  absent  or  unrepre* 
sented,  the  sheriff  for  the  absent  party,  shall  then 
(or  at  any  other  time  appointed),  alternately  strike 
off  a  name  until  each  has  stricken  off  seven,  and 
the  remaining  seventeen  shall  form  the  special  jury 
panel  to  be  summoned  by  the  sheriff  or  sub-sheriff 
at  least  the  day  before  their  attendance  shall  be 
required  for  the  trial  of  the  cause. 

Drawing  in  Open  Court. 

72.  The  names  of  persons  returned  to  serve  on  special  or  Drawing  in 
petty  juries,  together  with  their  respective  occupations  and^P®'^^'*^ 
places  of  abode^  being  written  or  printed  on  separate  cards, 
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Drawing  in  whenever  a  jury  shall  be  requited  to  try  a  civil  cause  or  issue, 
open  Court.  ^j^^  cards  Containing  the  names  of  the  special  or  petty  jurors 
summoned,  as  the  case  may  be,  shall  be  put  into  a  box  in 
open  Court,  and  the  nine  persons  whose  names  shall  be  first 
drawn,  and  then  present  in  Court,  shall  be  the  jury  to  try 
the  said  cause,  except  where  any  of  the  said  jurors  shall  have 
been  set  aside  for  challenge ;  in  any  case  in  which  a  sufficient 
number  of  jurors  shall  not  appear  or  remain  unchallenged, 
or  otherwise,  to  try  the  cause,  then,  and  in  such  case,  a  tales 
de  circuvisiantibus  shall  be  awarded  and  immediately  return- 
ed by  the  sheriff  from  the  qualified  jurors  or  the  bystanders 
there  present. 

73.  In  criminal  causes  the  petty  juries  for  the  trial  of  the 
same  shall  be  drawn  by  the  clerk  from  the  whole  number  of 
jurors  summoned  to  attend  the  Court. 

74,  On  every  trial  of  any  civil  cause  or  issue,  and  upon 
the  trial  of  any  information  or  indictment  for  a  misdemeanor 
by  a  petty  jury,  either  party  may  peremptorily  challenge 
tliree  jurors  or  talesmen  as  they  como  to  the  book,  and  such 
challenge  shall  be  admitted  by  the  Court,  but  shall  not  af- 
fect any  other  right  of  challenge  the  party  challenging  now 
has  or  may  have,  nor  if  such  party  consist  of  several  persons 
give  a  right  to  challenge  more  than  three  jurors. 

76.  Upon  the  trial  of  any  information  or  indictment  for 
any  felony  by  a  petty  jury,  the  accused  may  peremptorily 
challenge  twenty  jurors  or  talesmen  as  they  come  to  the 
book,  and  such  challenge  shall  be  admitted  by  the  Court. 
When  there  are  more  persons  than  one  charged  in  an  indict- 
ment or  information,  no  greater  number  than  twenty  per- 
emptory challenges  shall  be  allowed. 

Special  Juries  in  Criminal  Causes. 

Special  Juries  in  ^^'  Either  party  to  an  indictment  or  information  whether 
Cwinfdnai  canses.  for  felony  or  misdemeanor,  pending  in  the  Supreme  Court  in 
Saint  John's  or  on  Circuit,  may.  within  forty-eight  hours 
after  the  cause  is  at  issue,  apply  to  the  Court  for  a  special 
jury  for  the  trial  of  such  indictment  or  information,  or  the 
Court  may  grant  an  order  for  a  special  jury,  if  they  think 
tit,  after  the  expiration  of  such  time. 

77.  The  procedure  in  the  drawing  and  summoning  o*  such 
special  jury  shall  be  as  follows  : 
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(a)  The  party  or  his  solicitor  who  shall  have  obtained  an  speeiaijoHes in 

order  for  a  jury  shall  obtain  from  the  Sheriff  or  ^'*"*»»*  ^^^'^ 
sub-Sheriff  an  appointment  to  draw  the  jury  on  a 
day  and  at  an  hour  to  be  named  therein ; 

(b)  A  copy  of  such  appointment  shall  be  served  on  the 

opposite  party  or  his  solicitor  at  least  one  day 
before  the  day  appointed  for  such  drawing,  toge* 
ther  with  a  copy  of  the  order. 

(c)  Either  party  or  his  solicitor  or  counsel,  may  appear 

and  may  continue  present  during  the  drawing  of 
the  jury;  but  the  presence  or  absence  of  either 
party  shall  not  prejudice  his  right  of  objection  or 
exception  to  such  drawing,  or  the  mode  thereof,  or 
any  part  thereof. 

(d)  At  the  time  and  place  so  appointed,  the  Sheriff  or  sub- 

Sheriff  shall,  in  the  presence  of  the  parties  or  their 
solicitors  or  counsel,  or  such  of  them  as  shall  at- 
tend, or  if  none  of  them  shall  attend,  then  in 
their  absence,  draw  forty-eight  names  from  the 
box  containing  the  names  of  the  grand  jurors  (set- 
ting aside  such  as  are  then  summoned  to  attend 
upon  the  grand  jury,  except  in  cases  where  a  defi- 
ciency would  arise),  and  shall  make  a  list  of  them 
as  they  are  drawn.  The  said  forty-eight  juroia 
shall  foi-m  the  special  panel  for  the  trial  of  the 
cause  and  shall  be  summoned  at  least  a  day  before 
the  trial. 

78,  The  names  of  the  persons  returned  to  serve  on  such 
special  jury,  and  the  names  of  any  additional  number  of 
jurors,  together  with  their  respective  occupations  and  places 
of  abode,  having  been  written  or  printed  on  separate  cards, 
the  said  cards  shall  be  put  into  a  box  in  open  court,  and  the 
twelve  persons  present  in  court  whose  names  shall  be  first 
drawn,  shall  be  the  special  jury  to  try  the  said  cause,  except 
where  any  of  the  said  jurors  shall  have  been  set  aside  for 
challenge. 

79.  Upon  the  trial  of  an  indictment  for  a  capital  felony  , 
the  accused  shall  have  the  right  peremptorily  to  challenge 
twenty  special  jurors.  In  all  other  cases  the  accused  shall 
have  the  right  peremptorily  to  challenge  thirteen  special 
furors.    Where  there  are  more  persons  than  one  charged  in 
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b«mpttMit       the  same  indictment  no  greater  number  of  challengeg  shall 
trom.^^.     be  allowed. 

Exemptions  fbom  Servios. 

80.  Persons  returned  on  the  grand  jury  list  shall  be  ex- 
empt from  service  as  petty  jurors  except  as  talesmen,  and 
the  following  persons  shall  l>e  exempt  from  serving  on 
grand,  special  and  petty  juries,  that  is  to  say:  The  Colonial 
Secretary,  Minister  of  Agriculture  and  Mines,  Minister  of 
Public  Works,  Minister  of  Finance  and  Customs,  Minister 
of  Marine  and  Fisheries  of  this  colony ;  the  members  of 
the  Executive  Council  and  of  the  Legislature,  Stipendiary 
Magistrates,  the  officers  of  the  several  Courts  of  Justice, 
household  servants  of  the  Governor,  Sheriflfs'  officers,  Post- 
master General  and  officers  and  servants  of  the  Post  Office, 
Mayor  and  members  of  the  St.  John's  Municipal  Council, 
the  officers  and  clerks  belonging  to  the  civil  departments  of 
His  Majesty's  Government,  officers  of  the  Army  and  Navy 
on  active  service,  clergymen,  barristers,  solicitors,  physicians, 
surgeons,  apothecaries;  managers,  clerks  and  cashiers  of 
banks,  electric  telegraph  operators,  schoolmasters,  pilots 
licensed  under  any  Act  of  the  Legislature,  masters  and  en- 
gineers of  tug-boats  belonging  to  St.  John's,  engineers,  fire- 
men, conductors,  brakesmen  and  porters  on  railway  trains, 
persons  under  twenty-one  and  over  sixty  yeara  of  age,  and 
members  of  the  Fire  Department  and  of  the  Constabulary 
in  St.  John's,  Harbor  Grace  and  Carbonear.  If  any  of  the 
persons  in  this  section  exempted  shall  be  summoned  and 
shall  attend  to  serve  on  any  jury  the  Court  may,  upon  or 
without  the  application  of  such  person,  release  him  from 
service.  If  any  person  so  exempted  shall  serve  on  any  jury, 
sucli  exemption  shall  be  no  ground  of  objection  to  his  so 
serving  or  to  the  panel  of  jurors  on  which  he  may  be. 

General. 

General.  8L  The  summons  for  every  grand,  special  or  petty  juror 

shall  be  served  upon  him  personally,  or  left  at  his  usual 
place  of  l)usiness  or  abode  for  him.  The  summons  shall  be 
in  the  form  in  Appendix  G  to  the  schedule,  and  shall  be 
signed  by  the  Sheriff  or  Sub-Sheriff. 

82  Ti)e  Court  shall  have  power  to  impose  upon  any 
persons  summoned  to  attend  as  jurors,  who,  not  being  pre- 
vented by  sickness  or  other  reasonable  cause,  fail  to  appear 
f^nd  serve,  the  following  penalties : — 
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(a)  Upon  a  gmnd  juror  a  fine  not  exceeding  twenty  o«ner»i. 
dollarSj  nor  less  than  four  dollars; 

(i)  Upon  a  speoial  juror  a  fine,  in  a  criminal  case,  not  ex- 
ceeding two  hundred  dollars ; 

(c)  Upon  a  special  juror  a  fine,  in  any  other  case,  not  ex- 

ceeding twenty  dollars,  nor  less  than  four  dollars ; 

(d)  Upon  a  petty  juror  a  fine  not  exceeding  four  dollars, 

nor  less  than  one  dollar — 
for  every  day's  default,  which  respective  penalties  having 
l>een  recovered,  if  necessary,  by  distress  and  sale  of  the 
oiTender's  goods  and  chattels,  shall  be  paid  to  the  Registrar, 
and  by  liim  handed  over  to  the  Treasury,  for  the  use  of  the 
Colony. 

83.  Every  special  or  petty  jury  for  the  trial  of  civil 
causes  or  issues  within  this  colony,  fhall  consist  of  nine 
persons,  of  whom,  if  the  nine  cannot  agree  upon  an  unani- 
mous verdict  after  three  hours'  deliberation,  seven  may 
return  a  verdict. 

84.  The  practice  of  keeping  a  jury  without  meat  or  drink, 
or  other  comfort,  until  they  agree  upon  their  verdict,  is 
hereby  abolished. 

86.  Upon  the  trial  of  any  person  for  a  felony  other  than 
murder,  treason  or  treason  felony,  the  Court  may,  if  it  see 
fit  at  any  time  before  the  jury  consider  their  verdict,  permit 
the  jury  to  separate  in  the  same  way  as  the  jury  upon  the 
trial  of  any  pei-son  for  a  misdemeanor  are  now  permitted  to 
separate. 

86  Jurors  in  criminal  causes  may  be  sworn  simultane- 
ously, as  soon  as  a  full  jury  shall  appear,  after  disposal  of 
challenges  and  exceptions. 

87.  No  person  convicted  of  treason  or  felony,  perjury  or 
subornation  of  perjury,  shall  be  competent  to  serve  on  any 
jury  unless  he  shall  have  received  a  free  pardon. 

88.  In  any  criminal  cause  or  matter  the  Court  may,  upon 
an  ex  parte  application,  order  any  greater  number  than  forty- 
eight  jurors,  or  at  any  time  before  a  juiy  is  sworn,  order  an 
t^dcjitional  number  of  jurors,  to  be  summoned,     ^he  whol^ 
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number  of  jurors  summoned  shall  be  the  jury  panel  for  the 
trial  of  such  cause  or  matter. 

89.  Irregularities  in  compiling,  revising  or  returning  jury 
lists,  shall  be  no  cause  of  challenge  or  other  exception. 

90.  Irregularities  in  drawing,  summoning  and  returning 
any  jury  panel  shall  be  subject  to  exception  on  challenge 
only,  and  not  otherwise. 

91.  The  right  of  an  alien  to  be  tried  by  a  jury  de  medie- 
tote  linguce  is  hereby  abolished,  and  he  shall  be  tried  in  the 
same  manner  as  if  he  were  a  natural  born  subject  of  His 
Majesty. 

92.  The  trial  and  determination  of  the  sufficiency  of  any 
kind  of  challenge  for  cause  shall  rest  with  the  Court  with- 
out jurors  or  triers. 

93.  No  objection  shall  be  available  against  any  pei*son 
who  shall  be  drawn  to  servo  on  a  jury  for  want  of  qualifi- 
cation, nor  against  the  panel  of  jurors  on  which  such  person 
may  be. 

94.  It  shall  not  be  a  good  ground  of  challenge  against  ii 
person  called  to  serve  as  a  juror  that  such  person  is  not  duly 
qualified  to  serve  as  a  juror,  nor  shall  it  be  a  cause  for  dis- 
charging the  juror  upon  his  own  application. 

96.  "Persons"  in  this  part  of  the  Act  shall  mean  male 
persons. 

PAET  IV. 

Special  Proceedings. 

ATTACHMRNT  AND  EXECUTION. 

96.  At  any  time  after  the  issue  of  a  writ  of  summons  a 
warrant  for  the  attachment  of  the  property,  debts,  effects 
and  choses  in  action  of  the  defendant  may  be  issued  at  the 
instance  of  the  plaintiff  in  the  following  cases : 

(1)  Upon  the  filing  of  a  sufficient  affidavit,  to  be  made  by 
the  plaintiff  or  some  person  on  his  behalf,  showing 
the  defendant  to  be  justly  and  truly  indebted  to 
the  plaintiff  in  a  liquidated  amount  of  twenty  dol- 
lars or  upwards  in  a  cai^se  of  action  to  be  thereju 
pet  forth. 
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(2)  Upon  the  filiug  of  an  order  of  the  Court  or  a  Judge  Att«oiunent 
thereof,  where  the  debt  or  damages  uro  unliqui- *"***''*''"****"• 
dated,  which  order  the  Court  or  Judge  is  hereby 
authorized  to  make  upon  a  sufficient  affidavit  in 
that  behalf,  stating  the  nature  of  the  claim  and 
particulars  of  the  damage  actually  sustained,  and 
showing  such  other  facts  and  circumstances  as 
satisfy  the  said  Court  or  Judge  that  there  is  good 
and  probable  cause  for  believing  that  the  defen- 
dant is  about  to  make  some  disposition  of  his  pro- 
perty, or  some  part  thereof,  or  is  about  to  sell  or 
otherwise  dispose  of  property  the  subject  matter 
of  the  action,  or  remove  the  same  beyond  the  juris- 
diction of  the  Court. 

97.  No  property,  debts,  effects  or  choses  in  action  regu- 
larly attached  shall  be  released  except  by  the  termination  of 
the  suit  in  favor  of  the  defendant,  or  otherwise  by  operation 
of  law,  until  the  defendant,  or  some  one  on  his  behalf,  shall 
have  given  bond  with  two  sufficient  sureties  to  the  sheriff  in 
double  the  sum  sworn  to,  conditioned  as  in  the  form  in  Ap- 
pendix G.  to  the  Schedule  hereto,  or  until  he  have  deposited 
with  the  sheriff,  to  abide  the  order  of  the  Court  in  the  ctiuse, 
an  amount  equal  to  the  sum  sworn  to,  and  such  amounts  for 
costs  as  is  hereafter  provided. 

98.  Such  bail-bond  shall  stand  and  be  security  to  the 
plaintiff  to  abide  the  final  judgment  in  the  cause ;  and  upon 
a  breach  occurring  in  the  condition  thereof,  the  same  shall 
be  assigned  by  the  sheriff  to  the  plaintiff,  who  may  sue 
thereon  in  his  own  name;  and  if  by  reason  of  the  insuffi- 
ciency of  such  bond,  or  of  the  sureties  therein  the  plaintiff 
shall  fail  to  recover  the  amount  of  the  sum  sworn  to,  and 
such  further  sum  for  costs  as  aforesaid,  or  the  value  of  the 
property  attached,  he  may  recover  any  deficiency  in  such 
amounts  in  an  action  on  the  case  against  the  sheriff. 

99.  When  the  goods,  effects,  or  choses  in  action  attached 
under  any  process  of  the  said  Court  shall  be  of  a  perishable 
nature,  or  be  such  as  cither  from  the  expense  of  holding  the 
same,  or  from  other  circumstances,  may  considerably  dete- 
riorate in  value  before  judgment  can  be  obtained  in  the 
action  or  suit  in  which  such  goods,  effects  or  choses  in 
action  may  tnive  been  attached,  and  good  and  sufficient  bail 
to  satisfy  the  judgment,  order  or  decree  of  said  Court  shall 
not  have  been  put  in  by  the  defendant  or  defendants,  the 
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Attachment  Court  or  a  Jiidge  thereof  may,  on  the  application  of  any 
and  exccauon.  plaintiff  01*  defendant,  order  the  immediate  appraisement  and 
8ale  of  such  goods,  effects  or  choses  in  action,  or  of  a  suffi- 
ciency thereof  to  satisfy  the  debt  and  costs,  and  direct  the 
proceeds  thereof  to  be  paid  into  Court,  to  abide  the  further 
order,  judgment  or  decree  of  the  Court  in  such  action  or  suit. 

100.  So  often  as  any  goods,  debts,  effects  or  choses  in 
action  of  any  defendant  in  any  action  or  suit  now  pending 
or  hereafter  to  be  brought  in  the  s^iid  Court,  have  been  or 
shall  be  attached  in  the  hands  of  any  third  person,  such 
goods,  debts,  effects  or  choses  in  action  shall  be  paid  into 
Court  or  delivered  to  the  sheriff,  as  the  case  may  be,  to  abide 
the  order  or  judgment  of  the  said  Court,  the  order  for  ascer- 
tainment and  realization  hereinafter  provided  having  been 
first  made,  when  necessary  to  be  made. 

101.  For  the  purpose  of  ascertaining  the  nature  and 
amount  of  such  goods,  debts,  effects  or  choses  in  action  the 
Court  or  a  Judge  may,  on  the  application  of  either  party  to 
the  suit,  summon  such  third  person  or  his  agent,  or,  in  the 
case  of  a  corporation  or  company,  an  officer  thereof,  to  ap- 
pear before  such  Court  or  Judge  or  an  officer  of  the  Court, 
to  be  examined  upon  oath ;  or  cause  such  third  pei^on  to  be 
examined  on  oath  under  order  or  commission,  and  thereupon 
may  make  order — 

(a)  For  payment  into  Court  of  such  debts ; 

(6)  For  delivery  to  the  Sheriff  of  such  goods  or  effects ; 

(c)  For  the  ascertainment  and  rciilisation  by  the  Master 
or  officer  of  the  Court  by  action,  in  the  name  of 
the  defendant,  or  in  his  own  name,  or  otherwise, 
of  such  effects  as  may  consist  of  choses  in  action, 
and  payment  into  Court  of  the  proceeds  of  any 
such  realisation.  The  Master  or  officer  of  the 
Court  under  such  order  shall  have  and  exercise 
all  .the  rights  of  the  defendant  for  the  purposes  of 
such  ascertainment  and  realization. 

Any  such  order  may  be  enforced  by  process  of  contempt  or 
by  execution  against  the  garnishee  to  levy  the  amount  due 
from  or  to  obtain  delivery  of  the  goods  and  effects  in  the 
hands  of  the  garnishee  or  the  value  thereof,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  or  order. 
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102.  No  such  attachment  as  aforesaid  shall  be  deemed  to  Attoohment 
operate  oa  or  to  affect  any  contract  executory,  upon  which  *"*  •^cecntioii. 
at  any  day  after  the  service  of  the  warrant  of  attachment 

any  sum  of  money  shall  or  may  accrue  or  become  payable 
to  any  defendant  for  or  on  account  of  any  work,  labor  or 
service  to  be  executed,  performed  or  completed  by  such  de- 
fendant at  any  time  after  the  service  of  such  warrant  of 
attachment  upon  the  garnishee,  nor  upon  any  money,  goods, 
debts,  effects  or  choses  in  action  in  and  over  which  such 
defendant  shall  not  have  at  the  time  of  the  service  of  the 
warrant  of  attachment  a  then  present  interest  and  dispos- 
ing power. 

103.  When  any  debt  which  has  been  or  shall  be  so  at- 
tached as  aforesaid  shall  be  payable  in  goods  to  be  specified 
by  the  defendant,  to  whom  such  debt  shall  be  owing,  and 
such  defendant  shall  neglect  or  refuse  to  specify  the  same 
previously  to  or  at  the  time  of  such  examination  as  afore- 
said, such  goods  to  the  amount  of  the  debt  so  attached  shall 
be  delivered  to  the  sheriff  as  the  plaintiff  in  any  such  action 
or  suit  shall  specify. 

104.  If  the  garnishee  disputes  his  liability,  the  Court  or 
Judge  may  order  that  any  issue  or  question  necessary  for 
determining  his  liability  be  tried  or  determined  in  any  man- 
ner in  which  any  issue  or  question  in  an  action  may  be  tried 
or  determined,  or  by  order  in  a  summary  way. 

106.  Whenever  in  garnishee  proceedings  it  is  suggested 
by  the  garnishee  that  the  debt  or  property  attached  belongs 
to  some  third  person,  or  that  any  third  person  has  a  lien  or 
charge  upon  it,  the  Court  or  a  Judge  may  order  such  third 
person  to  appear,  and  state  the  nature  and  particulars  of  bis 
claim. 

106.  After  hearing  the  allegations  of  any  third  person 
under  such  order  and  of  any  other  person  whom  by  the 
same  or  any  subsequent  order  the  Court  or  a  Judge  may 
order  to  appear,  or  in  case  of  such  third  person  not  appear* 
ing  when  ordered,  the  Court  or  Judge  may  order  attachment 
for  contempt  to  issue,  or  execution  to  issue  as  aforesaid,  or 
any  issue  or  question  to  be  tried  or  determined  according  to 
the  preceding  sections,  and  may  bar  the  claim  of  such  third 
person,  or  may  make  such  other  order  as  such  Court  or 
Judge  may  think  fit,  upon  such  terms,  in  all  cases,  with 
respect  to  the  lien  or  charge  (if  any)  of  such  third  person, 
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Atuchment       and  to  costs  as  the  Court  or  Judtre  shall  think  just  and 

107.  When  any  lands  or  tenements,  or  tlie  interest  of  any 
person  therein,  shall  be  attached  under  any  process  of  the 
Court,  the  sheriff,  sub-sheriff,  his  deputy  or  bailiff,  sliall 
serve  notice  of  such  attachment  on  the  tenants,  occupiers, 
or  owners  of  such  lands  and  tenements,  and  thereafter  the 
rents,  profits,  or  annuities  to  which  such  person  may  be  en- 
titled from  such  lands  or  tenements,  wliether  tlien  in  arrear 
or  thereafter  to  grow  due  until  final  judgment,  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy  the  plaintiff's  demand 
with  reasonable  costs,  shall  (after  deducting  thereout  ground 
rentfl,  if  any),  be  paid  to  the  sherifif",  to  abide  the  order, 
judgment  or  decree  of  the  said  Court,  and  the  like  proceed- 
ings may  be  had  for  ascertaining  the  nature  and  amount  of 
such  rents,  profits  or  annuities,  and  for  enfoicing  payment 
of  the  same  according  to  the  orders  of  the  Court,  as  are  here- 
inbefore prescribed  with  respect  to  goods,  debts,  or  effects, 
attached  in  the  hands  of  a  third  person. 

108  Goods,  debts,  effects  and  choses  in  action  attached 
as  aforesaid,  shall  abide  the  judgment  or  order  of  the  said 
Court,  in  the  cause  in  which  they  have  been  attached. 

109.  Payment  or  delivery  made  by,  or  execution  levied 
upon,  the  garnishee  under  any  such  proceeding  as  aforesaid, 
shall  be  a  valid  discharge  to  him  as  against  the  debtor,  liable 
under  a  judgment  or  order  to  the  amount  paid  or  levied,  or 
the  property  delivered,  although  such  proceeding  may  be  set 
aside,  or  the  judgment  or  order  reversed. 

110.  The  co.sts  of  any  proceedings  under  such  attachment, 
and  of  any  proceedings  arising  from  or  incidental  to  an  ap- 
plication thereunder,  shall  be  in  the  discretion  of  the  Court 
or  a  Judge,  and  may  be  added  to  and  recovered  with  the 
costs  in  the  action  or  on  the  judgment,  on  the  execution 
against  the  garnishee,  or  otherwise,  as  the  Court  or  Judge 
may  direct. 

HI.  The  Sheriff  shall,  in  all  cases  of  attachment  aforesaid, 
in  addition  to  the  amount  sworn  to,  attach  for  costs  as  fol- 
lows :  Where  the  sum  sworn  to  does  not  exceed  fifty  dollan?, 
the  sum  of  fifteen  dollars;  where  it  exceeds  fifty  dollars  and 
does  not  exceed  two  hundred  dollars,  the  sum  of  twenty-five 
dollars ;  where  it  exceeds  two  hundred  dollars  and  does  not 
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exceed  four  hundred  dollars,  the  sum  of  thirty  dollars;  and Attaohment 
where  it  exceeds  four  hundred  dollars,  the  sum  of  fifty  dol- ""^ ***®'*****"* 
lars;andin  cases  of  attachment,  under  execution,  in  addi- 
tion to  the  amount  of  the  judgment,  he  shall  attach  for  the 
costs  of  execution. 

112.  Xo  writ  of  fUrl  facias  or  other  writ  of  execution 
against  the  goods  of  a  debtor  shall  prejudice  the  title  to  such 
goods  acquired  by  any  person  bona  Jide  and  for  a  valuable 
consideration  before  the  actual  seizure  thereof,  by  virtue  of 
such  writ :  Provided  such  person  had  not,  at  the  time  when 
he  acquired  such  title,  notice  that  such  or  any  other  writ 
by  virtue  of  which  the  goods  of  such  owner  might  be  seized 
liad  been  delivered  to  and  remained  unexecuted  in  the  hands 
of  the  Sheriff  or  deputy  Sheriff. 

113.  The  working  tools  and  implements  of  trade  of  any 
person,  his  fishing  skiff  or  punt,  the  necessary  cooking  ap- 
paratus, the  bedding  and  wearing  appnrel  of  himself  and 
his  family,  shall  not  in  any  case  be  liable  to,  or  be  taken 
under  attlichment  or  execution. 

Akrest  in  Civil  Causes. 

114.  No  person  shall  be  arrested  and  held  to  bail  in  any  Arrest  in 
civil  action,  on  either  original  or  final  process,  except  in  the  ^^^^^  ^*^^'®®®* 
cases  hereinafter  provided. 

115.  In  any  action  against  any  person  not  privileged  from 
arrest,  where  the  sum  of  fifty  dollars  or  upwards,  whether 
as  a  debt  or  as  damages,  is  sought  to  be  recovered,  a  Judge 
shall  have  power  to  order  a  warrant  for  the  arrest  of  such 
person,  at  any  time  after  a  writ  of  summons  has  issued  and 
before  judgment,  upon  the  affidavit  of  the  plaintiff  or  some- 
one on  his  behalf,  stating  the  name  and  description  of  the 
plaintiff  and  of  the  defendant,  the  nature  of  the  claim,  and, 
in  case  of  a  debt,  that  the  same  has  not  been  satisfied,  and, 
in  the  case  of  damages,  that  they  have  been  actually  sus- 
tained, and  showing  such  facts  and  circumstances  to  Siitisfy 
the  Judge  that  there  is  good  and  probable  cause  for  believ- 
ing that  such  person  has  made,  or  is  about  to  make,  some 
disposition  of  his  property  or  some  part  thereof,  or  is  about 
to  quit  this  colony  with  intent  to  defraud  his  creditors  gene- 
rally, or  the  plaintiff  in  particular,  or  is  about  to  quit  this 
colony,  and  that  his  absence  will  materially  prejudice  the 
prosecution  of  the  action,  or  is  possessed  of  means  of  pay- 
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Amdtin  mcnt  of  which  he  has  control  and  which  he  withholds  from 

CI  omatei.  y^^  creditors.  The  defendant  shall  thereupon  be  arrested 
and  shall  be  held  to  bail  to  the  Sheriff,  or  required  to 
give  security  to  the  plaintiff,  in  such  sum  as  the  Judge 
thinks  fit.  The  bail  to  the  Sheriff  shall  be  that  the  defen- 
dant shall  pay  tlie  judgment  and  costs,  or,  that  he  shall 
be  rendered  to  the  Sheriff  at  any  time  after  the  arrest,  and, 
at  latest,  within  four  days  after  final  judgment  shall  have 
been  signed.  The  bail  taken  shall  be  deemed  sufficient, 
unless  the  plaintiff,  within  two  days  after  receiving  particu- 
lars of  the  bail,  gives  notice  that  he  objects  to  their  suffi- 
ciency, and  within  two  days  thereafter  obtains  an  appoint- 
ment from  a  Judge,  or  a  Master,  or  other  person  appointed 
by  the  Judge  to  determine  the  sufficiency  of  the  security. 
Upon  the  bail  being  held  sufficient  the  Sheriff  shall  be  re- 
lieved from  further  responsibility,  and  the  bond  shall  be 
assigned  to  the  plaintiff,  who  may  sue  thereon,  after  breach, 
in  his  own  name. 

116.  Where  the  defendant  has  not  been  held  to  bail,  or 
given  security  as  aforesaid,  if  the  plaintiff  in  an  action,  by 
the  affidavit  of  himself  or  of  some  pereon  on  his  behalf  shows, 
to  the  satisfaction  of  a  Judge,  that  he  has  recovered  judg- 
ment against  the  defendant  in  the  amount  of  $50,  and  up- 
wards, and  also  by  affidavits  shows  such  facts  and  circum- 
stances as  satisfy  the  Judge  that  there  is  good  and  probable 
cause  for  believing  that  the  defendant  has  made  or  is  about 
to  make  some  disposition  of  his  property,  or  of  some  part 
thereof,  or  is  about  to  quit  this  colony,  and  ihat  his  absence 
will  materially  prejudice  the  recovery  of  the  judgment,  or  is 
possessed  of  moans  of  payment,  of  which  he  has  control,  and 
which  he  withholds  from  his  creditors,  then  such  Judge  may, 
by  special  order,  direct  that  a  capias  ad  saiisfadendtim  be 
issued  against  such  defendant.  The  defendant  shall  there- 
upon be  arrested  and  held  by  the  Sheriff  until  he  is  dis- 
charged by  the  course  of  law 

117.  The  following  persons  shall  be  exempt  from  arrest 
under  provisions  of  section  115,  namely:  The  Judges  and 
officers  of  the  Supreme  Court,  the  members  and  officers  of 
the  Legislature  while  in  session,  and  for  ten  days  before  and 
after  sucli  session  ;  practising  barristers  and  solicitors ;  jurors, 
parties  and  witnesses  to  a  suit,  going  to,  remaining  in  and 
returning  from  Court.  Clergymen  and  females  shall  be 
exempt  from  arrest  under  the  provisions  of  sections  1X5 
and  X16. 
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118.  The  detaining  creditor  or  detaining  creditors  in  civil  Arr^Bt  in 
actions  shall  be  liable  to  pay  to  the  Sheriff  such  sum,  and  in^      Cmui««. 
such  manner  as  by  any  general  rule  of  Court,  or  for  the  pur- 
pose of  the  particular  case,  may  be  prescribed  by  the  Court 

or  a  Judge,  for  the  maintenance  of  a  debtor  while  under 
arrest,  and  in  default  of  such  payment  the  debtor  shall  be 
disclmrgcd  from  custody  in  such  action;  provided  that  in 
the  event  of  final  judgment  being  given  in  favor  of  the  de- 
taining creditor,  then,  on  sufficient  cause  being  shown  to  the 
fuitisfaction  of  the  Court  or  a  Judge,  the  amount  so  paid  to 
tlie  Sheriff  may  be  added  to  and  form  part  of  the  costs  in 
the  cause,  with  like  remedy  for  recovery  thereof,  as  in  other 
cases. 

119.  Any  person  arrested  under  this  Act,  may  apply  to 
the  Court  or  a  Judge  thereof  for  his  discharge  from  custody, 
and,  upon  sufficient  cause  shown,  the  Court  or  Judge  may 
order  such  discharge  or  make  such  other  order  or  orders  for 
security,  time  of  payment,  or  otherwise  as  may  seem  meet, 
with  or  without  costs. 

120.  A  warrant  for  arrest  issued  under  this  Act  must  be 
executed  within  one  calendar  month  from  its  date,  and  not 
after,  unless  further  order  be  made,  when  it  shall  continue 
in  force  for  a  month  longer,  or  such  less  time  as  the  order 
may  direct 

121.  In  any  action  which  before  the  passing  of  "The 
Judicature  Act,  1889,"  would  have  been  heard  on  the  Equity 
side  of  the  Court,  the  Court  or  a  Judge  thereof,  upon  special 
cause  to  be  shown  on  affidavit,  may  order  a  warrant  for  the 
attachment  of  the  defendant's  property  or  the  arrest  of  the 
defendant,  to  issue  at  any  stage  of  such  action,  and  such 
warrant  shall  not  bo  discharged,  unless  the  Court  or  a  Judge 
shall  otherwise  order,  until  the  defendant  shall  have  given 
bail  to  the  satisfaction  of  the  Court  or  Judge,  to  abide  by 
and  perform  the  orders  and  judgments  of  the  Court. 

122.  In  all  actions  wherein  a  warrant  for  the  attachment 
of  the  defendant's  property  or  for  the  arrest  of  the  defen- 
dant is  issued,  tlie  plaintiff  shall  proceed  to  trial  within  four 
weeks  after  the  close  of  the  pleadings  or  within  such  ex- 
tended time  as  the  Court  or  a  Judge  may  allow  and  to  exe- 
cution within  ten  days  after  judgment,  unless  prevented  by 
the  action  of  the  defendant;  and  in  default  of  his  so  doing, 
0ie  Court,  or  a  Judge  thereof,  as  the  case  may  require,  may 
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Partiiion,  cause  the  defendant  or  the  property  tittiiched,  to  be  released, 

or  the  bail  bond  to  be  cancelled :  Provided  that  the  Court 
or  a  Judge  may,  upon  sufficient  cause,  extend  the  time  for 
any  proceeding  under  this  section. 

Partition. 

123.  Where  property  is  held  in  joint-tenancy,  co-parcen- 
ary or  in  common,  any  party  wishing  a  partition  thereof 
may  sue  out  a  writ  of  summons,  with  statement  of  chiim 
claiming  such  partition,  against  all  persons  who  have  a  joint 
title  or  possession  with  them  of  such  property  and  refuse  to 
make  a  fair  partition  of  it 

124.  Upon  the  said  writ  and  claim  being  duly  returned 
and  filed,  with  an  affidavit  of  the  service  thereof,  and  upon 
default  of  appearance  of  the  parties  to  whom  it  shall  be  ad- 
dressed, the  Court  or  Judge  shall  proceed  to  examine  into 
the  demandant's  title,  and  the  quantity  or  proportion  of  the 
property  to  which  he  is  entitled,  and  accordingly  as  they  shall 
find  the  demandant's  right  and  proportion  to  be  they  will 
for  so  much  give  judgement  by  default,  and  give  an  order  for 
partition  whereby  such  part  and  proportion  shall  be  set  out 
severally.  Such  order  may  be  directed  to  the  Sheriff  and  a 
jury,  or  to  one  or  more  referees,  to  ascertain,  assign  and  de- 
liver the  several  parts  or  shares  in  such  manner  as  the  Court 
or  Judge  shall  direct. 

126.  When  this  order  shall  have  been  executed,  after  eight 
days'  notice  given  to  the  occupier  or  tenant  of  the  premises, 
and  returned,  final  judgment  will  be  entered;  and  the  same 
shall  be  good  and  shall  conclude  all  persons  whatsoever,  after 
notice  as  aforesaid,  whatever  right  or  title  they  have  or  may 
at  any  time  claim  to  have  in  any  of  the  property  mentioned 
in  the  order,  unless  such  tenant  or  person  concerned,  or  either 
of  them,  against  whom  or  their  right  or  title  such  judgment 
by  default  is  given,  shall  within  three  months,  or  in  case  of 
infancy  non  sanae  memoriae  or  absence  out  of  this  island, 
within  one  year  after  his  return  or  tlie  termination  of  such 
inability,  apply  to  the  Court  or  Judge  by  motion  and  show 
a  goud  and  probable  matter  in  bar  to  such  partition ;  in 
which  case  the  Court  or  Judge  will  set  aside  such  judgment, 
and  the  cause  shall  proceed  as  if  no  judgment  had  been 
given.  But  if  the  Court  or  Judge  upon  hearing  thereof 
shall  adjudge  for  the  first  demandant,  then  the  said  first 
judgment  shall  stand  confirmed,  and  shall  be  good  against 
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all  persons  whatsoever,  except  such  other  persons  as  shall  Partition, 
be  absent  or  disabled  as  aforesaid,  and  the  person  so  appeal- 
ing shall  be  awarded  thereupon  to  pay  costs. 

126.  Should  any  person  described  in  the  next  preceding 
section,  and  within  the  time  or  times  as  there  stated,  come 
into  Court,  and  admitting  the  demandant's  title  show  an 
inequality  in  the  partition,  the  Court  or  Judge  shall  award 
a  new  partition  to  be  made  in  the  presence  of  all  parties 
concerned  (if  they  will  appear)  notwithstanding  the  return 
and  entry  upon  the  record  of  the  former ;  and  such  second 
partition  shall  be  good  and  firm  forever  against  all  persons 
not  laboring  under  any  of  the  inabilities  herein  previously 
mentioned. 

127.  In  the  event  of  the  party  against  whom  the  writ 
shall  have  been  issued  appearing,  he  may  either  confess  the 
action  or  plead  that  the  demandants  do  not  hold  together 
with  him.  In  the  first  case  an  order  like  that  before  des- 
cribed, with  such  alterations  as  may  be  necessary,  will  issue 
immediately ;  in  the  second  case  the  truth  of  the  tenant's 
plea  must  be  tried  within  a  convenient  time,  and  if  judg- 
ment sluill  be  against  him  on  that  point  the  demandant  will 
then  be  entitled  to  an  order  for  partition. 

128.  The  foregoing  sections  so  far  as  they  apply  to  the 
partition  of  property  of  infants  or  of  persons  of  unsound 
mind,  held  in  joint-tenancy,  co-parcenary  or  in  common 
shall  be  subject  to  the  following  provisions,  viz  :  The  Court 
or  Judge  may  of  its  own  motion  or  upon  that  of  any  party  to 
a  writ  claiming  partition  or  of  a  guardian  or  next  friend  of  an 
infant,  or  of  the  guardian  or  next  friend  of  a  person  of  un- 
sound mind,  direct  the  guardian  or  next  friend  of  such  infant 
or  person  of  unsound  mind  to  be  made  a  party  to  such  writ, 
and  in  such  cases  the  judgment  to  bo  had  shall  be  as  final 
and  binding  upon  such  infant  or  person  of  unsound  mind, 
hib  representatives  and  estate,  as  upon  other  parties  to  the 
proceedings.  If  there  be  no  such  guardian  existing,  one 
may  be  appointed  by  the  Court  or  Judge. 

129.  It  shall  be  the  duty  of  the  Eegistrar  of  the  Supreme 
Court  to  have  the  final  judgment  in  every  partition  action 
registered  in  the  Registry  of  Deeds.  The  fee  payable  on 
such  registration  shall  be  $1.00  and  shall  be  paid  to  the 
Registrar  at  the  time  of  entering  such  final  judgment. 
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Partiuon.  180.  If  it  appears  to  the  Court  or  Judge  tlmt  by  reason 

of  the  nature  of  the  property  to  which  the  action  relates, 
or  of  the  number  of  the  parties  interested  or  presumptively 
interested  therein,  or  of  the  absence  or  disability  of  some  of 
those  parties,  or  of  any  other  circumstances,  a  sale  of  the 
property  and  a  distribution  of  the  proceeds  would  be  more 
beneficial  for  the  parties  interested  tlian  a  division  of  the 
property  between  or  among  then),  the  Court  or  Judge  may, 
on  request  of  any  of  the  parties  interested,  and,  notwith- 
standing the  dissent  or  disability  of  others  of  them,  direct 
a  sale  of  the  property  accordingly,  and  may  give  all  neces- 
sary or  proper  consequential  directions. 

181.  If  the  party  or  parties  interested  individually  or  col- 
lectively to  the  extent  of  one  moiety  or  upwards  in  the  pro- 
perty to  which  the  action  relates  request  the  Court  or  Judge 
to  direct  a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds instead  of  a  division  between  or  among  the  parties  in- 
terested, the  Court  or  Judge  shall,  unless  for  good  reasons  to 
the  contrary,  direct  a  sale  of  the  property  accordingly  and 
give  all  necessary  consequential  directions. 

182.  If  any  party  interested  in  the  properly  to  which  the 
suit  relates  requests  the  Court  or  Judge  to  direct  a  sale  of 
the  property  and  a  distribution  of  the  proceeds  instead  of  a 
division  of  the  property  between  or  among  the  parties  in- 
terested in  the  property,  the  Court  or  Judge  may,  unless  the 
other  parties  interested  in  the  pioperty,  or  some  of  them, 
undertake  to  purchase  the  share  of  the  party  requesting  a 
sale,  direct  a  sale  of  the  property  and  give  all  necessary  or 
proper  consequential  directions;  and  in  case  of  such  under- 
taking being  given,  the  Court  or  Judge  may  order  a  valua- 
tion of  the  share  of  the  party  requesting  a  sale  in  such  man- 
ner as  the  Court  thinks  fit,  and  may  give  all  necessary  or 
proper  consequential  directions. 

188.  On  any  sale  hereunder  the  Court  or  Judge  may  al- 
low any  of  the  parties  interested  to  bid  at  the  sale,  on  such 
terms  as  to  non-payment  of  deposit,  or  as  to  setting  off  or 
accounting  for  the  purchase  money  or  any  part  thereof,  in* 
stead  of  paying  the  same,  or  as  to  any  other  matters,  as  the 
Court  or  Judge  may  deem  reasonable. 

184.  If  the  interest  of  any  party  in  any  property,  the 
subject  of  partition  and  sale,  shall  consist  of  or  be  a  rent 
charge  or  annuity,  orders  or  decrees  may  be  made  for  ascer- 
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taiaiug  its  value,  either  as  a  share  of  or  charge  upon  thePartiuon. 
property  itself,  or  upon  any  part  or  parts  thereof,  and  for 
distributing,  settling  and  providing  for  the  application  of 
the  same,  as  if  the  interest  of  such  person  were  a  share  of 
the  property  itself. 

185.  Any  person  who  may  maintain  an  action  for  parti- 
tion may  proceed  against  any  one  or  more  of  the  parties  in- 
terested without  serving  the  other  or  others  (if  any)  of  those 
parties,  and  it  shall  not  be  competent  to  any  defendant  in 
the  action  to  object  for  want  of  parties,  and  at  the  hearing 
of  the  cause  the  Court  or  Judge  may  direct  such  enquiries 
as  to  the  nature  of  the  property  and  the  persons  interested 
therein,  and  other  matters,  as  it  thinks  necessary  or  proper, 
with  a  view  to  an  order  for  partition  or  sale  to  be  made  on 
further  examination;  but  all  persons  interested  shall  be 
served  with  notice  of  the  decree  or  order  on  the  hearing, 
and,  after  such  notice,  shall  be  bound  by  the  proceedings  as 
if  they  had  been  originally  parties  to  the  proceedings,  and 
all  such  persons  may  have  liberty  to  attend  the  proceedings, 
and  any  such  shall  be  deemed  parties  thereto. 

Distress  and  Eeplevin. 

186.  In  all  cases  of  distress  for  rent,  the  person  making  Distress  and 
any  such  distress  shall  deliver  to  the  person  in  possession  of  ^®p^®^^ 
the  premises,  for  the  rent  of  which  such  distress  shall  be 

made,  or  in  case  there  shall  not  be  any  person  found  in  pos- 
session, shall  affix  upon  some  conspicuous  part  of  such  pre- 
mises a  particular  in  writing  of  the  rent  demanded,  specify- 
ing the  amount  thereof,  the  time  when  the  same  accrued, 
and  the  person  by  whom  or  by  whose  authority  such  distress 
is  made. 

187.  The  working  tools  and  in»plements  of  trade  of  any 
person,  his  fishing  skiff  or  punt,  the  necessary  cooking  ap- 
paratus, the  bedding  and  wearing  apparel  of  himself  and  his 
family,  shall  not  in  any  case  be  liable  to  be  taken  in  any 
distraint  for  rent. 

188.  The  Sheriff,  as  well  as  his  deputies  and  bailifis  to  be 
appointed  by  him  at  convenient  places,  and  for  whom  and 
whose  acts  the  Sheriff  shall  be  responsible,  and  the  sub* 
Sheriff,  are  hereby  authorized  to  make  replevies  and  deliver* 
ances  of  distress  in  manner  hereinafter  directed. 
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Distress  and 
Replevin. 


189,  In  all  cases  of  distress  for  rent  or  otherwise,  the  per- 
son whose  goods  shall  be  distrained,  and  who  shall  be  desir- 
ous of  replevying  the  same  or  any  part  thereof,  shall  enter 
into  a  bond  with  the  Sheriff  with  one  cr  more  sufficient 
sureties,  to  the  satisfaction  of  the  Sheriff,  the  sub-Sheriff, 
the  deputy  or  bailiff  by  whom  the  said  bond  shall  be  taken, 
which  bond  shall  be  in  the  form  set  forth  in  Appendix  G  to 
the  schedule ;  and  the  penalty  of  such  bond  shall  be  a  sum 
sufficient  to  cover  the  value  of  the  cattle  or  goods  distrained 
if  taken  for  any  other  cause  than  for  rent,  and  if  for  rent, 
then  in  a  sum  double  the  value  of  the  cattle  or  goods  dis- 
trained ;  and  upon  the  execution  of  such  bond  the  Sheriff 
or  sub-Sheriff  shall  forthwith  issue  his  warrant  to  replevy 
the  cattle  or  goods  so  distmined  as  aforesaid,  which  warrant 
shall  be  in  the  form  set  forth  in  Appendix  G  to  the  sche- 
dule ;  and  such  warrant  may  be  executed  at  any  time  before 
the  sale  of  any  such  cattle  or  goods  so  distrained  as  may  by 
law  be  sold  in  pursuance  of  any  such  distress. 

140.  The  Sheriff  or  sub-Sheriff  shall,  at  the  request  and 
costs  of  the  person  by  whom  the  distraint  has  been  made, 
assign  such  bond,  to  the  person  aforesaid,  by  endorsing  the 
same,  and  attesting  it  under  his  hand  and  seal,  in  the  pre- 
sence of  two  or  more  credible  witnesses,  in  the  form  set 
forth  in  Appendix  G.  to  the  schedule ;  and  if  the  bond  so 
taken  and  assigned  be  forfeited,  the  person  making  distraint 
may  bring  an  action  and  recover  thereon  in  his  own  name  ; 
and  the  Court  may,  by  its  order,  give  such  relief  to  the  par- 
ties upon  such  bond  as  may  be  agreeable  to  justice;  and 
such  order  shall  have  the  nature  and  effect  of  a  defe^isance 
of  such  bond. 


Landlord  and 
Tenant. 


141.  The  party  obtaining  a  replevy  of  cattle  or  other 
goods  so  distrained  as  aforesaid,  shall,  within  four  days  after 
the  execution  of  such  warrant  of  replevin,  proceed  with  his 
action  pursuant  to  the  conditions  of  the  bond  to  the  sheriff, 
as  above  provided. 

142.  The  foregoing  sections,  130  to  141,  inclusive,  shall 
extend  to  all  cases  in  which  replevin  will  lie. 

Landlord  and  Tenant. 

148.  Every  tenant,  to  whom  any  writ  with  a  claim  for  the 
recovery  of  possession  of  the  property  or  tenement  of  which 
he  is  a  tenant  shall  be  delivered,  or  to  whose  knowledge  it 
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shall  come,  shall  forlhwitli  give  notice  thereof  to  his  land- Landlord  and 
lord,  or  his  bailiff  or  receiver,  under  penalty  of  forfeiting  the'*"*"^ 
value  of  three  years  improved  or  rack  rent  of  the  premises 
demised  or  holden  in  the  possession  of  such  tenant  to  the 
pei'son  of  whom  he  holds,  to  be  recovered  by  action. 

144.  In  all  cases  between  landloixl  and  tenant,  as  often  as 
it  shall  happen  that  one-half  year's  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor  to  whom  tlic  stime  is  due  hath  right 
by  law  to  re-enter  for  the  non-payment  thereof,  such  land- 
lord or  lessor  may  without  any  formal  demand  or  re-entry 
serve  a  writ  against  the  recovery  of  the  demised  premises, 
or  in  case  the  same  cannot  be  legally  served,  or  no  tenant  be 
in  actual  possession  of  the  premises,  then  such  landlord  or 
lessor  may  affix  a  copy  tliei^eof  upon  the  door  of  any  demised 
messuage,  or  in  case  such  action  shall  not  be  for  the  recovery 
of  any  messuage,  then  upon  some  notorious  place  of  the 
lands  or  tenements  sought  to  be  recovered,  and  such  affixing 
shall  be  legal  service  thereof,  which  service  or  affixing  shall 
stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and 
in  case  of  judgment  against  the  defendant  for  non-appear- 
ance, if  it  be  made  to  appear  to  the  Court  by  affidavit,  or  be 
proved  upon  the  trial  in  case  the  defendant  appears,  that  a 
half-year's  rent  was  due  before  the  writ  was  served,  and  that 
no  sufficient  distress  was  to  be  found  on  the  demised  pre- 
mises, countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter,  the  lessor  shall  recover  judg- 
ment and  execution  in  the  same  manner  as  if  the  rent  in 
arrear  had  been  legally  demanded,  and  a  re-entry  made ;  and 
in  case  the  lessee  or  his  assignee,  or  other  person  claiming  or 
deriving  under  the  said  lease,  permits  and  suffers  judgment 
to  be  had  and  recovered  on  such  trial,  and  execution  to  be 
executed  thereon  without  paying  the  rent  and  arrears  to 
gethcr  with  full  costs,  and  without  proceeding  for  equitable 
relief  within  six  months  after  execution  executed,  then  and 
in  such  case  the  said  lessee,  his  assignee,  and  all  other  per- 
sons claiming  and  deriving  under  the  lease,  shall  be  barred 
and  foreclosed  from  all  relief  or  remedy,  and  such  landlord 
or  lessor  bhall  from  thenceforth  hold  the  demised  premises 
discharged  from  such  lease :  Provided  that  nothing  herein 
contained  shall  bar  the  right  of  any  mortgagee  of  such  lease, 
or  any  part  thereof,  who  is  not  in  possession,  if  the  mortga- 
gee within  six  months  after  judgment  obtained  and  execu- 
tion executed,  pays  all  rent  in  arrear  and  all  costs  and 
damages  sustained  by  such  lessor  or  person  entitled  trO  th^ 
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Landlord  and 
Tenant. 


reiuainder  or  revemou,  and  performs  all  the  covenants  and 
agreement^  which,  on  the  part  and  behalf  of  the  first  lessee, 
are  or  ought  to  be  performed. 

146.  In  casjc  ihe  said  lessee,  his  assignee,  or  other  person 
claiming  any  right,  title,  or  interest  of,  in,  or  to  the  said 
lease,  shall  within  the  time  aforesaid  pixjceed  for  equitable 
relief,  such  person  shall  not  be  entitled  to  a  stay  of  the  pro- 
ceedings unless  within  ten  days  next  after  an  application  for 
a  stay  of  the  proceedings,  he  brings  into  Court  and  lodges 
with  the  proper  officer  such  sum  of  money  as  the  lessor  or 
landlord  swears  to  be  due  and  in  arrear  over  and  above  all 
just  allowances,  and  also  the  costs  taxed  in  the  said  action, 
there  to  remain  until  the  hearing  the  claim  for  equitable  re- 
lief, or  to  be  paid  out  to  the  lessor  or  landlord  on  good  secu- 
rity, subject  to  the  judgment  or  order  of  the  Court;  and  in 
case  such  proceedings  for  equitable  relief  are  not  taken  with- 
in the  time  aforesaid,  and  after  execution  is  executed,  the 
lessor  or  landlord  shall  be  accountable  only  for  so  much  as 
he  really  and  bona  fide,  without  fraud,  deceit  or  wilful  neg- 
lect, has  made  of  the  demised  premises  from  the  time  of  his 
entering  into  the  actual  possession  thereof;  and  if  what  he 
has  so  made  is  less  than  the  rent  reserved  on  the  lease,  then 
the  lessee  or  his  assignee,  before  being  restored  to  his  pos- 
session, shall  pay  the  lessor  or  landlord  what  the  money  so 
by  him  made  fell  short  of  the  reserved  rent  for  the  time 
such  lessor  or  landlord  held  the  said  lauds. 

146.  If  the  tenant  or  his  assignee  at  any  lime  before  the 
trial  in  such  action  pays  or  tenders  to  the  lessor  or  landlord, 
or  his  solicitor  in  the  cause,  or  pays  into  Court  all  the  rent 
and  arrears,  together  with  the  costs,  all  f urtlier  proceedings 
in  the  action  shall  cease;  and  if  such  lessee  or  his  assigns, 
upon  such  proceedings  as  aforesaid,  obtains  equitable  relief, 
he  and  they  shall  have,  hold  and  enjoy  the  demised  lauds 
according  to  the  lease  thereof  made,  without  any  new  lease. 

147.  Nothing  herein  contained  shall  be  construed  to  pre- 
judice or  affect  any  other  right  of  action  or  remedy  which 
landlords  may  possess  in  any  of  the  cases  hereinbefore  pro- 
vided for,  otherwise  tlian  hereinbefore  expressly  enacted. 


Mortgagors  and 
Mortgageee. 


Mortgagors  and  Mortgagees. 

148.  When  an  action  shall  be  brought  by  any  mortgagee, 
his  executors,  administrators  or  assigns,  for  the  recovery  of 
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ihe  possession  of  any  mortgaged  lands  or  tenements,  and  no  i 


suit  shall  be  then  depending  for  or  touching  the  foreclosing*^*  ^'^****^* 
or  redeeming  of  such  mortgaged  landr.  or  tenements,  if  the 
person  having  right  to  redeem  such  mortgaged  lands  or  tene- 
ments, and  who  shall  appear  and  become  defendant  in  such 
action,  shall  at  any  time  pending  such  action  pay  unto  such 
mortgagee,  or,  in  case  of  his  refusal  to  receive  the  same,  shall 
bring  into  Court,  the  principal  money  and  interest  due  on 
Ruch  mortgage,  and  all  such  costs  as  have  been  expended  in 
any  action  npon  such  mortgage,  such  money  for  principal, 
interest  and  costs,  to  be  ascertained  and  computed  by  the 
Cuurt,  or  by  the  proper  officer  thereof  to  be  appointed  for 
that  purpose,  the  money  so  paid  to  such  mortgagee  or 
brought  into  Court  shall  be  deemed  to  be  in  full  satisfac- 
tion and  discharge  of  such  mortgage,  and  the  Court  shall 
discharge  every  such  mortgagor  or  defendant  of  and  from 
the  same  accordingly ;  and  shall  by  order  compel  such  mort- 
gagee, at  the  costs  and  charges  of  such  mortgagor,  to  assign, 
surrender  or  re-convey  such  mortgaged  lands  and  tenements, 
and  such  estate  and  interest  as  such  mortgagee  has  therein, 
and  to  deliver  up  all  deeds,  evidences  and  writings  in  his 
custody  relating  to  the  title  of  such  mortgaged  lands  and 
tenements,  unto  such  mortgagor  who  shall  have  paid  or 
brought  such  money  into  Court,  his  executors  or  adminis- 
trators, or  to  such  other  person  as  he  or  they  shall  for  that 
purpose  appoint. 

148.  Nothing  herein  contained  shall  extend  to  any  case 
where  the  person  against  whom  the  redemption  is  or  shall 
be  prayed,  shall  (by  writing  under  his  hand  or  the  hand  of 
his  agent  or  solicitor,  to  be  delivered,  before  the  money  shall 
be  brought  in^o  Court,  to  the  solicitor  for  the  other  side) 
insist  cither  that  the  party  praying  a  redemption  has  not  a 
right  to  redeem,  or  that  the  premises  are  chargeable  with 
other  and  different  sums  than  what  appear  on  the  face  of 
the  mortgage,  or  shall  be  admitted  on  the  other  side;  or  to 
any  case  where  the  right  to  redemption  to  the  mortgaged 
lands  and  premises  in  question,  in  any  cause  or  suit,  shall  be 
controverted  or  questioned  by  or  between  different  defen- 
dants in  the  same  cause;  or  shall  be  any  prejudice  to  any 
subsequent  mortgage  or  any  subsequent  incumbrance. 

160.  The  Supreme  Court  and  the  Judges  thereof  lespec- 
tively  shall  exercise  over  the  proceedings  under  the  seven 
preceding  sections  the  like  jurisdiction  as  was  heretofore  ex- 
evcjsed  in  the  action  of  ejectment,  so  as  to  insure  a  trial  of 
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Forfeiture  of      the  title,  and  of  actual  ouster,  when  necessary  only,  and  for 
ueoogniwnces.  ^jj  qj^j^^j.  purposes  for  which  such  jurisdiction  may  at  present 
be  exercised. 

FORFEITUBE  OF  BSCOGNIZANCES. 

161.  Whenever  any  recognizance  returned  into  or  given 
to  the  Supreme  Court  shall  become  forfeited  by  breach  of 
the  condition  thereof,  the  Court  may  by  a  rule  nisi,  to  be 
made  upon  sufficient  affidavits  showing  the  execution  and 
forfeiture  of  such  recognizance,  and  to  be  served  upon  such 
of  the  parties  executing  the  same  as  shall  be  within  the 
jurisdiction  of  the  Court,  require  such  parties  to  show  why 
the  said  recognizance  should  not  be  declared  to  be  forfeited, 
and  the  amount  of  the  penalty  thereof  paid  by  them ;  and 
thereupon,  after  hearing  the  parlies  to  such  rule,  or  such  of 
them  as  may  appear  upon  the  same,  or  in  default  of  appear- 
ance, make  an  order  pronouncing  such  recognizance  forfeited 
and  directing  the  payment  into  Court  of  the  penalty  thereof 
by  the  parties  liable,  or  discharging  such  rule  nisi,  as  may 
be  lawful  in  that  behalf:  provided  that  the  Court  upon 
sufficient  special  cause,  may,  if  it  shall  see  fit  to  do  so,  lessen 
or  altogether  remit  the  amount  of  such  penalty. 

162.  When  any  recognizance  for  the  doing  or  not  doing 
of  any  matter  or  thing,  other  than  the  appearance  of  any 
person  before  tlie  Supreme  Court,  aforesaid,  and  made  to 
any  Justice,  shall  become  forfeited,  such  Justice,  or  in  case 
of  his  death  or  incapacity,  any  other  Justice  or  the  Clerk  of 
Peace,  as  the  case  may  be,  shall,  whenever  he  is  requested 
in  writing  so  to  do  by  the  person  seeking  to  put  in  force 
such  recognizance,  make  return  of  such  recognizance  and  of 
the  forfeiture  thereof  under  his  hand  and  seal,  in  the  form 
set  forih  in  Appendix  G  to  the  Schedule  to  this  Act,  to  the 
Registrar,  and  thereupon  the  like  proceedings  shall  be  had 
for  declaring  the  forfeiture  of  such  recognizance  and  for  the 
recovering  of  the  penalty  as  are  hereinbefore  directed  for 
other  cases 

158.  The  Supreme  Court  may,  in  any  case  wherein  the 
recognizance  is  conditioned  for  the  performance  of  any  act 
not  to  be  done  in  or  before  or  to  such  Court,  should  they 
consider  it  expedient  for  the  ends  of  justice  and  the  dis- 
covery of  the  truth,  submit  any  subject  in  controversy  upon 
such  rule  nisi  to  the  deterniination  of  a  jury,  in  like  manner 
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as  if  such  question  came  before  the  Ceurt  upon  a  special  Forfeiture  of 
case ;  and  after  such  determination  such  further  order  shall    •****" 
be  made  by  the  Court  as  is  hereinbefore  directed. 

164.  Every  such  order  for  the  payment  in  whole  or  in 
pjirt  of  any  such  penalty  shall  be  enforced  by  the  Court  by 
process  of  contempt  and  by  attachment  of  the  property  of 
the  party  liable  in  that  behalf.  The  forms  of  such  process 
and  attachment  shall  be  those  set  forth  in  Appendix  G  to 
the  Schedule,  and  the  amount  levied  thereunder  shall  bo 
paid  out  of  the  Court  into  the  Treasury  for  the  use  of  the 
Colony. 

Crown  Grants. 

166.  The  term  "Crown  grant"  in  this  part  of  the  Act crowu Grants, 
shall  include  any  grant,  lease,  or  license  of  occupation,  abso- 
lute, limited,  or  conditional,  of  or  relating  to  any  of  the 
Crown  or  public  lands  of  the  colony,  or  any  license,  lease  or 
grant  of  any  mining  or  other  rights  or  interest  of  or  in  any 
lands  in  this  colony,  granted  by  or  issuing  from  His  Majesty 
or  from  the  Grovernment  or  any  department  thereof. 

166.  Any  person  having  or  claiming  to  have  an  interest 
in  any  lands  or  tenements  in  this  colony,  or  any  rights  or 
privileges  arising  therefrom,  or  appurtenant  thereto,  which 
are,  or  are  claimed  to  be  held,  conveyed,  or  otherwise  afiected 
by  any  Crown  grant,  who  shall  claim  that  such  Crown  grant 
is  void  or  voidable,  or  has  been  or  ought  to  be  forfeited,  or 
that  any  defect,  irregularity,  omission,  or  error  of  any  kind 
has  occurred  in  or  relating  to  such  grant  or  the  right  or  title 
of  the  Crown  to  make  such  grant,  or  the  right  or  claims  of 
the  grantee  or  holder  of  such  grant  to  obtain  or  retain  the 
same,  or  that  any  other  act,  matter,  or  thine:  has  been  done 
or  suffered,  whereby  or  by  reason  whereof  such  grant,  or  any 
part,  provision,  or  condition  thereof,  should  be  set  aside,  de- 
clared void,  struck  out,  expunged,  altered  or  amended,  or 
that  any  clause,  condition  or  proviso,  should  be  added,  or  the 
name  of  any  grantee  or  other  party  thereto  added,  struck 
out  or  altered,  or  who  shall  claim  any  other  relief,  legal  or 
equitable,  against  or  in  relation  to  such  grant,  may  prefer  a 
petition  to  the  Supreme  Court,  setting  forth  as  briefly  as 
possible  the  nature  of  his  claim,  the  facts  or  circumstances 
or  other  grounds  upon  which  he  makes  the  said  claim,  or 
prays  the  said  relief,  and  as  nearly  as  may  be  the  nature  of 
the  relief  which  he  prays.  And  such  petition  shall  be  veri- 
fied by  affidavit 
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Crown  Granto.        167.  A  copy  of  Said  petition  shall  in  all  cases  be  served 
upon  the  Minister  of  Justice,  on  behalf  of  the  Government. 

168.  All  persons  whose  interests  are,  or  may  be,  or  are 
sought  to  be,  in  any  way  aflfected  by  the  order  or  judgment 
of  the  Court,  or  other  relief  sought  for  by  the  said  petition, 
shall  be  made  parties  to  the  proceedings  under  the  said 
petition,  or  be  served  with  a  copy  thereof  in  the  same  man- 
ner and  subject  to  the  same  consequences  as  in  other  causes 
or  matters. 

168-  All  persons  made  parties  to  the  proceedings  shall 
file  within  ten  days  after  such  service  an  appearance  and 
answer,  and  serve  a  copy  of  the  said  answer  upon  the  peti- 
tioner or  his  solicitor. 

160.  In  case  of  default  of  such  appearance  and  answer, 
judgment  may  be  had  as  in  other  cases;  and  upon  an  ap- 
peal ance  and  answer  being  filed  and  served  the  c^ise  shall  be 
proceeded  with  in  all  respects  in  the  Siime  manner  as  in  other 
cases  to  final  judgment 

161.  The  Court  shall  at  any  stage  of  the  proceedings, 
under  such  petition,  or  upon  the  hearing  of  such  petition, 
have  the  power  to  make,  pronounce  and  gmnt  such  order 
or  judgment,  or  to  grant  such  other  relief,  le^al  or  equitable, 
in  relation  to  the  subject  matter  of  said  petition  as  might  be 
given,  pronounced  or  granted  in,  under,  or  by  virtue  of  any 
other  action  or  other  proceeding  in  relation  to  any  deed, 
conveyance,  contract  or  document,  other  than  a  Crown  grant ; 
and  to  make  such  order  as  to  costs,  as  to  the  Court  shall 
seem  meet,  which  costs  shall  be  taxed :  Provided  that  in  no 
case  shall  the  Crown  or  the  Government  be  entitled  to  i-e- 
cover  or  be  made  liable  to  the  payment  of  costs. 

16S.  The  provisions  of  sections  155  to  161,  inclusive,  shall 
not  be  held  to  take  away  or  affect  any  action,  right  or  reme- 
dy, which  any  persons  would  heretofore  have  teen  entitled 
to  have  or  maintain. 


Claims 

ex  oontracto. 


Claims  ex  Contractu  Against  the  Government. 

163.  Any  person  who  may  have  any  claim  arising  ex  con- 
tractu  against  the  Government  of  this  Colony,  or  against  any 
department  thereof,  may  proceed  by  a  petition  to  the  Su- 
preme Court,  setting  forth  as  briefly  as  possible  the  circum- 
stances of  the  case  and  praying  such  relief,  either  legal  or 
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equitable,  as  he  may  consider  himself  entitled  to.     SuchoiiOmB 
petition  shall  be  verified  by  affidavit,  and  a  copy  thereof*****"*™*^*** 
shall  bo  served  upon  the  Minister  of  Justice. 

164,  No  person  shall  prefer  any  petition  aforesaid,  until 
he,  or  his  solicitor  on  his  behalf,  shall  have  delivered  to  the 
Minister  of  Justice  one  month's  notice  in  writing  of  his  in- 
tention to  present  such  petition,  in  which  notice  there  shall 
be  clearly  and  explicitly  contained  the  particulars  of  such 
claim  and  the  name  and  the  abode  of  the  claimant  and  of 
his  solicitor  or  agent. 

166  The  Minister  of  Justice  shall,  within  ten  days  after 
such  service,  file  an  appearance  and  answer  to  the  said  peti- 
tion, and  serve  a  copy  of  said  answer  upon  the  plaintiff  or 
his  solicitor. 

166.  In  caie  of  default  of  such  appearance  and  answer, 
judgment  may  be  had  as  in  other  cases ;  and  upon  an  ap- 
pearance and  answer  being  filed  and  served,  the  case  shall 
be  proceeded  with  in  all  respects  in  the  same  manner  as  in 
other  cases  to  final  judgment. 

167.  Upon  such  judgment  being  certified  to  the  Colonial 
Secretary  by  the  Registrar,  the  Si\me  shall  be  carried  into 
effect  by  the  Government  either  by  the  payment  of  the 
amount  thereof  out  of  the  general  revenue  of  the  Colony,  or 
by  the  performance  of  any  act  that  may  be  therein  directed 
other  than  the  payment  of  money,  or  judgment  for  the  pay- 
ment of  money  may  be  enforced  by  execution  against  the 
moneys,  lauds  and  effects  of  the  Government  as  in  ordinary 
cases  between  party  and  party. 

168.  Costs  shall  be  allowed  to  and  be  recovemble  by  each 
party  in  any  such  action  in  the  same  manner  and  according 
to  the  same  scale  as  in  ordinary  cases. 

169.  Either  party  in  any  such  suit  may  appeal  to  His 
Mcgesty  in  Council  in  the  same  manner  as  in  ordinary  cases 
between  party  and  party. 
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PART  V. 
Probates  and  Administrations. 

APPLICATION. 

AppiioaUon.  170.  Application  for  letters  of  administration  or  probates 

of  will  in  common  form  shall  be  by  petition  to  the  Supreme 
Court  or  a  Judge  thereof,  verified  by  affidavit,  three  days' 
notice  thereof  having  been  first  posted  in  the  Registry  when 
the  application  is  made  in  St.  John's,  and  when  the  applica- 
tion is  made  to  the  Court  or  a  Judge  on  circuit,  such  notice 
shall  be  given  as  may  be  required,  or  notice  may  be  dis- 
pensed with.  Letters  of  administration  and  probates  of  will 
shall  be  in  the  forms  set  forth  in  Appendix  G.  to  the  sche- 
dule hereto. 

171.  Every  application  under  section  183  shall  be  made 
by  petition,  verified  by  affidavit,  and  notice  shall  be  given  in 
the  manner  required  in  an  application  for  probate  or  ad- 
ministration. 

172.  Every  petition  for  letters  of  probate,  administration 
or  guardianship,  and  every  petition  under  section  183,  shall 
have  annexed  thereto  an  inventory  and  valuation  of  the 
estate  within  this  colony,  and  the  said  inventory  and  valua- 
tion shall  be  verified  by  affidavit. 

Caveat. 

Caveat.  ^^^'  ^^Y  person  intending  to  oppose  the  issuing  of  a 

grant  of  probate  or  letters  of  administration  must,  either 
personally  or  by  his  solicitor,  enter  a  caveat  in  the  Registry. 

174.  No  rule  or  fiat  shall  be  made  for  a  grant  of  letters 
of  probate  or  of  administration  until  a  certificate  has  been 
received  from  the  Registry  that  no  caveat  has  been  entered 
to  the  application. 

176.  Where  a  caveat  to  such  application  shall  be  entered 
before  rule  or  fiat  shall  be  made,  or  when,  in  the  opinion  of 
the  Court  or  Judge,  sufficient  objection  shall  appear  against 
a  grant  of  letters  of  administration  or  probate,  before  such 
grant  is  made,  all  parties  concerned  therein  (or  so  many  of 
them  as  the  Court  or  Judge  may  consider  necessary)  shall 
be  required  by  writ  of  summons  to  appear  and  plead  to  the 
claim  for  administration  or  probate,  and  the  said  Court  or 
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Judge,  after  default  or  trial,  as  the  case  may  be,  shall  make  Cayeat, 
such  order  touching  the  premises  as  to  justice  shall  apper* 
tain. 

Procssdikgs. 

J  76.  A  will  may  be  required  to  be  proved  in  solemn  f onn  ^'"^•••^iin*** 
on  the  petition  verified  by  affidavit  (1)  of  any  one  claiming 
as  executor  or  having  or  desiring  to  have  execution  of  the 
alleged  will  of  the  deceased ;  or  (2)  of  any  pei*son  interested 
in  the  will  or  in  the  estate  of  the  allegwi  testator.  The 
Court  or  Judge  shall,  upon  such  petition,  order  an  action  to 
be  taken  for  the  propounding  of  the  alleged  will  and  shall 
direct  who  shall  be  made  parties  thereto. 

177.  If  both  the  subscribing  witnesses  to  a  will  are  dead, 
or  if  from  other  circumstances  no  affidavit  can  be  obtained 
from  either  of  them,  resort  must  be  had  to  other  persons 
(if  any)  who  may  have  been  present  at  the  execution  of 
the  will  or  codicil;  but  if  no  affidavit  of  any  such  other 
person  can  be  obtained,  evidence  on  affida^^t  must  be  pro- 
cured of  that  fact  and  of  the  handwriting  of  the  deceased 
and  the  subscribing  witnesses,  and  also  of  any  circumstances 
which  may  raise  a  presumption  in  favor  of  the  due  execu- 
tion. 

178.  The  Court  or  Judge  may,  whether  any  suit  or  other 
proceeding  shall  or  shall  not  be  pending  with  respect  ta  any 
probate  or  administration,  order  any  person  to  produce  and 
bring  into  the  Registry  or  otherwise  as  the  Court  or  Judge 
may  direct,  any  paper  or  writing  being  or  purporting  to  be 
testamentary,  which  may  be  shewn  to  be  in  the  possession 
or  under  the  control  of  such  person ;  and  if  it  be  not  shewn 
that  any  such  paper  or  writing  is  in  the  possession  or  under 
the  control  of  such  person,  but  it  shall  appear  that  there  are 
reasonable  grounds  for  believing  that  ho  has  the  knowledge 
of  any  such  paper  or  writing,  the  Court  or  Judge  may  direct 
such  person  to  attend  for  the  purpose  of  being  examined 
viva  voce,  or  upon  interrogatories,  respecting  the  same,  and 
such  person  shall  be  bound  to  answer  such  questions  or  in- 
terrogatories, and  if  so  ordered,  to  produce  and  bring  in  such 
paper  or  writing,  and  shall  bo  subject  to  the  like  process  of 
contempt  in  case  of  default  in  not  attending  or  in  not  an- 
swering such  questions  or  interrogatories,  or  in  not  bringing 
in  such  paper  or  writing,  as  he  would  have  been  subject  to 
in  case  he  had  been  a  party  to  a  suit  in  the  Court  and  had 
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made  such  default ;  and  the  costs  of  any  such  order  shall  be 
in  discretion  of  the  Court  or  Judge. 

179.  Under  special  circumstances,  where  it  may  appear 
to  the  Court  or  Judge  to  be  just  or  expedient,  administra- 
tion or  probate  may  be  gmnted  to  some  person  other  than 
the  person  ordinarily  or  by  law  entitled  to  such  administra- 
tion or  probate. 

180.  No  administration  shall  be  issued,  or  guardian  or  re- 
ceiver of  property  appointed,  until  security  to  the  satisfac- 
tion of  the  Court  or  Judge  shall  be  given  by  such  adminis- 
trator, guardian  or  receiver,  for  the  faithful  discharge  of  his 
duties,  unless  the  Court  or  Judge  shall  otherwise  order. 

181  Pending  any  suit  touching  the  validity  of  the  will  of 
any  deceased  person,  or  for  obtaining,  recalling  or  revoking 
any  probate  or  any  grant  of  administration,  the  Couit  or 
Judge  may  appoint  an  administrator  of  the  estate  of  such 
deceased  person,  and  the  administrator  so  appointed  simll 
have  all  the  rights  and  powers  of  a  general  administrator 
other  than  the  right  of  distributing  the  residue  of  such 
estate,  and  every  such  administrator  shall  be  subject  to  the 
immediate  control  of  the  Court  or  Judge,  and  shall  act  under 
its  or  his  direction. 

182.  After  any  grant  of  administration  no  pei*son  shall 
have  power  to  act  as  executor  of  the  deccjised  or  to  sue  or 
prosecute  any  suit  as  to  the  estate  compri^od  in  or  affected 
by  such  grant  of  administration,  until  such  administration 
shall  have  been  recalled  or  revoked. 

Recognition  of  Probates. 

183.  Wliere  a  Court  of  Probate  in  the  United  Kingdom 
of  Great  Britain  and  Ireland  has  granted  probate  or  letters 
of  administration  in  respect  of  the  estate  of  a  deceased  per- 
son the  probate  or  letters  so  granted  may,  on  production  and 
a  copy  thereof  being  deposited  in  the  Registry,  bo  sealed 
with  the  seal  of  the  Supreme  Court  and  thereupon  shall  be 
of  the  like  force  and  effect,  and  have  the  same  operation  in 
this  Colony  as  if  granted  out  of  the  Supreme  Court : — 

(1)  Provided  that  the  Court  or  a  Judge  before  sealing  a 
probate  or  letters  of  administration  imder  thjg 
section  may 
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(a)  Bequire  such  evidence,  if  any,  as  it  thinks  fit,  as  to  Reootnitton 
the  domicile  of  the  deceased  person ;  ®'  Proimtos. 

(5)  In  the  case  of  letters  of  administration  require  that 
security  shall  be  given  in  a  sum  sufficient  in 
amount  to  cover  the  property  (if  any)  in  New- 
foundland, to  which  the  letters  of  administra* 
tion  relate ; 

(c^  Require  that  the  amount  of  probate  or  other  duty 
or  tax  (if  any)  which  may  be  imposed  with  res- 
pect to  so  much  of  the  estate  as  may  be  liable 
to  such  duty  or  tax  in  this  Colony  be  paid. 

(2)  The  Court  or  Judge  may  also,  on  the  application  of 
any  creditor,  require  before  sealing  that  adequate 
security  be  given  for  the  payment  of  debts  due 
from  the  estate  to  creditors  residing  in  Kewfound- 
land. 

184.  For  the  pur)X)ses  of  the  preceding  section  a  dupli- 
cate of  any  probate  vi  letters  of  administration  sealed  with 
the  Seal  of  the  Court  of  Probate  granting  the  same,  or  a 
copy  thereof  certified  as  correct  by  or  under  the  authority 
of  the  Court  granting  the  same,  shall  have  the  same  effect 
as  the  original. 

Removal  of  Executor  or  Administrator. 

186  (1)  The  Court  or  Judge  may  remove  an  executor  o^'^'^^Y^^^t 
administrator  upon  the  same  grounds  as  such  Court  or  Judge     ^^  '' 
may  remove  a  trustee,  and  may  appoint  some  other  proper 
person  or  persons  to  act  in  the  place  of  the  executor  or 
administrator  so  removed. 

(2)  The  order  may  be  made  upon  tlie  application  of  any 

person  interested  in  the  estate  of  the  deceased. 

(3)  Subject  to  any  rules  to  be  made  under  this  Act  the 

practice  in  force  for  the  removal  of  a  trustee  shall 
be  applicable  to  the  proceedings  to  be  taken  under 
this  section. 

(4)  Where  the  executor  or  administrator  removed  is  not 

a  sole  executor  or  administrator  the  Court  or  Judge 
need  not,  unless  it  sees  fit,  appoint  any  pei-son  to 
(\Qt  in  the  room  of  the  person  removed,  and  if  up 
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such  appointment  is  made  the  rights  and  estate  of 
the  executor  or  administrator  removed  shall  pass 
to  the  remaining  executor  or  administrator  as  if 
the  person  so  removed  had  died. 

(5)  The  executor  of  any  person  appointed  an  executor 
under  this  section  shall  not  by  virtue  of  such  ex- 
ecutorship be  an  executor  of  the  estate  of  which 
his  testator  was  appointed  executor  under  this 
section,  whether  such  person  acted  alone  or  was 
the  last  survivor  of  several  executors. 

Gekbkal. 

186.  When  au  executor  or  administrator,  to  whom  probate 
or  administration  has  been  or  may  be  granted,  shall  depart 
from  and  remain  absent  from  this  Colony  for  the  period  of 
one  year,  without  having  appointed  a  responsible  attorney 
to  act  for  and  represent  him,  the  Court  or  Judge  may,  on 
petition  verified  by  affidavit,  shewing  to  the  satisfaction  of 
the  said  Court  or  Judge,  tliat  the  interests  of  parties  con- 
cerned in  the  estate  are  or  will  be  prejudiced  by  the  absence 
of  such  executor  or  administrator,  appoint  an  administrator 
with  the  will  annexed,  or  administrator  de  bonis  iwn,  as  the 
case  may  be,  who  shall  respectively,  during  the  absence  of 
such  executor  or  administrator,  on  giving  sufficient  security, 
have,  possess  and  exercise  all  and  singular  the  same  power 
and  authority  as  the  executor  or  administrator  so  absent  as 
aforesaid  might  have,  possess  and  exercise  if  personally  pre- 
sent. And,  in  case  of  contest,  proceedings  shall  and  may  be 
similar  to  those  provided  under  section  175. 

187.  Where  any  person  renounces  probate  of  the  will,  of 
which  he  is  appointed  executor,  or  one  of  the  executors,  the 
rights  of  such  person  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  to  the  testator,  and  the 
administrntion  of  his  effects  shall,  and  may,  without  any 
further  renunciation,  go,  devolve,  and  be  committed  in  like 
manner,  as  if  such  person  had  not  been  appointed  executor. 

188  All  persons  and  corporations  making,  or  permitting 
to  be  made,  any  payment  or  transfer,  bona' fide,  upon  any 
probate  or  letters  of  administration  granted  in  respect  of  the 
estate  of  any  deceased  person  shall  be  indemnified  and  pro- 
tected in  so  doing,  notwithstanding  any  defect  or  circiim- 
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stauce  whatsoever  affecting  the  validity  of  such  probate  or  General. 
letters  of  administration. 

189.  Every  person  to  whom  the  probate  of  any  will  or  the 
administration  of  the  estate  of  any  person  dying  intestate 
shall  be  granted,  shall  within  one  year  after  the  probate  or 
letters  of  administration  shall  have  issued,  file  in  the  Regis- 
try (1)  a  full  inventory  and  valuation  of  the  estate  of  or  to 
which  the  deceased  was  possessed  or  entitled  at  the  time  of 
his  death ;  (2)  a  full  statement  of  the  said  estate  which  has 
come  to  his  hands  or  to  the  hands  of  any  person  by  his  order, 
with  the  times  when,  the  names  of  the  persons  from  whom, 
and  on  what  account  the  same  has  been  received,  and  also  a 
like  statement  of  the  disbursements,  allowances  and  pay- 
ments made  by  him  on  account  of  the  funeral  expenses,  debts 
and  estate,  together  with  the  times  when,  the  names  of  the 
persons  to  whom,  and  the  purposes  for  which  the  same  were 
disbursed,  allowed  or  paid ;  and  (3)  a  full  statement  of  the 
said  estate  then  outstanding  or  undisposed  of. 

190.  Creditors  upon  the  estate  of  any  pei-son  deceased 
shall  prove  their  debts  as  soon  as  possible  after  the  grant  of 
probate  or  administration.  Debts  may  be  proven  by  an  affi- 
davit containing  or  referring  to  a  statement  of  accounts 
showing  particulars  of  the  debt  or  by  an  account,  the  cor- 
rectness of  which  is  certified  by  a  commissioner  as  havii>g 
been  sworn  to  before  him.  The  costs  of  such  proof  shall  be 
borne  by  the  creditors 

191.  When  the  executor  or  administrator  is  prepared  to 
distribute  the  esttite  he  shall  give  notice  to  the  persons 
whose  claims  to  be  creditors  have  been  notified  to  him,  but 
not  established  to  his  satisfaction,  that  if  they  do  not  estab- 
lish their  claims  to  the  satisfaction  of  the  Court  or  a  Judge 
within  a  time  limited  by  the  notice,  he  will  proceed  to  dis- 
tribute the  estate  without  regard  to  their  claims.  After  the 
expiration  of  the  time  so  limited,  or  if  the  Court  or  Judge, 
on  application  by  any  such  claimant,  grant  him  further  time 
for  establishing  his  claim,  then,  at  the  expiration  of  such 
further  time,  the  property  of  the  deceased  shall  be  distri- 
buted without  regard  to  the  claims  of  any  such  persons. 
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PART  VI. 
Arbitration. 

RBFBRBNCB  BY  CX)N8ENT  OUT  OF  COURT. 

Reffereuce  by^         192.  A  submission,  uiilcss  Ji  coulrary  intention  is  express-, 
c^ort?  ****  ^      ^d  therein,  shall  be  irrevocjible,  except  by  leave  of  the  Court 

or  tt  Judge,  and  shall  have  the  same  cflect  in  all  respects  as 

if  it  had  been  made  an  order  of  Court. 

193.  If  any  party  t(»  a  submission,  or  any  pei-sou  claiming 
through  or  under  him,  commences  any  legal  proceedings 
against  any  other  party  to  the  submission,  or  any  person 
claiming  through  or  under  him,  in  respect  of  any  matter 
agreed  to  be  referred,  any  party  to  such  legal  proceedings 
may  at  any  time  after  appearance,  and  before  delivering  any 
pleadings  or  taking  any  other  steps  in  the  proceedings,  apply 
to  the  Court  to  stay  the  proceedings,  >ind  the  Court  or  a 
Judge  thereof,  if  satisfied  that  there  is  no  sufficient  reason 
why  the  matter  should  not  be  referred  in  accordance  with 
the  submission,  and  that  the  applicant  was,  at  the  time  when 
the  proceedings  were  commenced,  and  still  remains,  ready 
and  willing  to  do  all  things  necessary  to  the  proper  conduct 
of  the  arbitration,  may  make  an  order  staying  the  pi-o- 
ceedings. 

194.  In  any  of  the  following  cases : 

(a)  Where  a  submission  provides  that  the  reference 
shall  be  to  a  single  arbitrator,  and  all  the  par- 
ties do  not,  after  differences  have  arisen,  concur 
in  the  appointment  of  an  arbitrator ; 

(hj  If  an  appointed  arbitrator  refuses  to  act,  or  is  inca- 
ble  of  acting,  or  dies,  and  the  submission  does 
not  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied  and  the  parties  do  not 
supply  the  vacancy ; 

(c)  Where  the  parties  or  two  arbitrators  are  at  liberty 

to  appoint  an  umpire  or  third  arbitrator  and  do 
not  appoint  him ; 

(d)  Where  an  appointed  umpire  or  third  arbitrator  re- 

fuses to  act,  or  is  incapable  of  acting,  or  dies, 
and  the  submission  does  not  show  that  it  was 
intended  that  the  vacancy  should  not  be  suppliedi 
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and  the  parties  or  arbitrators  do  not  supply  the  R«toreiio««  by 

,.««««««  .  oonTOnt  out  of 

vacancy ;  court, 

any  party  may  serve  the  other  parties  or  the  arbitrators,  as 
the  case  may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator.  If  the  appointment  is 
not  made  within  seven  clear  days  after  the  service  of  the 
notice,  the  Court  or  a  Judge  may,  on  application  by  the  party 
who  gave  the  notice,  appoint  an  arbitrator,  umpire,  or  third 
arbitrator,  who  shall  have  the  like  powers  to  act  in  the  re- 
ference and  make  an  award  as  if  he  had  been  appointed  by 
consent  of  all  parties. 

196.  Where  a  submission  provides  that  the  reference  shall 
be  to  two  arbitrators,  one  to  be  appointed  by  each  party, 
then,  unless  the  submission  expresses  a  contrary  intention : 

(a)  If  either  of  the  appointed  arbitrators  refuses  to  act, 
or  is  incapable  of  acting,  or  dies,  the  party  who 
appointed  him  may  appoint  a  new  arbitrator  in 
his  place ; 

(h)  If,  on  such  a  reference,  one  party  fails  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substi- 
tution as  aforesaid,  for  seven  clear  days  after  the 
other  party  having  appointed  his  arbitrator,  has 
served  the  party  making  default  with  notice  to 
make  the  appointment,  the  party  who  has  ap- 
pointed an  arbitrator  may  appoint  that  arbitra- 
tor to  act  as  sole  arbitrator  in  the  reference,  and 
bis  award  shall  be  binding  on  both  parties  as  if 
he  had  been  appointed  by  consent:  Provided 
that  the  Court  or  a  Judge  may  set  aside  any  ap- 
pointment made  in  pursuance  of  this  section. 

196.  The  arbitrator  or  umpire  acting  under  a  submission 
shall,  unless  the  submission  express  a  contrary  intention, 
have  power: 

(a)  To  administer  oaths  to  or  to  take  the  affirmations 

of  the  parties  and  witnesses  appearing ;  and 

(b)  To  state  an  award  as  to  the  whole  or  part  thereof 

in  the  form  of  a  special  case  for  the  opinion  of 
the  Court ;  and 

(e)  To  correct  in  an  award  any  clerical  mistake  or  error 
arising  from  any  accidental  slip  or  omission* 
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Bcfereneei  by        197.  Any  party  to  a  submission  may  sue  out  a  wtit  of 

CowT*  *"*  ^^    suhpcena  ad  testificandum  or  a  writ  of  siibpcena  dtices  tecum, 

but  no  person  shall  be  compelled  under  any  such  writ  to 

produce  any  document  which  he  could  not  be  compelled  to 

produce  on  the  trial  of  an  action. 

198.  The  time  for  making  an  award  may,  from  time  to 
time,  be  enlarged  by  order  of  the  Court  or  a  Judge,  whether 
the  time  for  making  the  award  has  expired  or  not. 

199.  (1>  In  all  cases  of  reference  to  arbitration  the  Court 
or  a  Judge  may,  from  time  to  time,  remit  the  matters  re- 
ferred, or  any  of  them,  to  the  reconsideration  of  the  arbitra- 
tors or  umpire. 

(2)  When  an  award  is  remitted  the  arbitrators  or  umpire 
shall,  unless  the  order  otherwise  directs,  make  their 
award  within  three  months  after  the  date  of  the 
order. 

200.  (1)  Where  an  arbitrator  or  umpire  has  miscon- 
ducted himself  the  Court  may  remove  him. 

(2)  Where  an  arbitrator  or  umpire  lias  mis-conducted 
himself,  or  an  arbitration  or  award  has  been  im- 
properly procured,  the  Court  may  set  the  award 
aside. 
20L  An   award  on  a  submission  may,  by  leave  of  the 
Court  or  a  Judge,  be  enforced  in  the  same  manner  as  a  judg- 
ment or  order  to  the  same  efifect. 

Kefbrences  Under  Order  of  Court. 

Hefttenoes  under  202,  (1)  Subject  to  rulcs  of  Court  and  to  any  right  to 
ord«p  of  Court,  j^^^^  particular  cases  tried  by  a  jury,  the  Court  or  a  Judge 
may,  with  the  consent  of  the  parties  interested,  refer  any 
question  arising  in  any  cause  or  matter  (other  than  a  crimi- 
nal proceeding  by  the  Crown)  for  enquiry  or  report  to  a 
referee. 

(2)  The  report  of  such  referee  may  be  adopted  wholly  or 
partially  by  the  Court  or  a  Judge,  and,  if  so 
adopted,  may  be  enforced  as  a  judgment  or  order 
to  the  same  effect. 

203.  In  any  ciiuse  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown) : 
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fa)  If  all  the  parties  interested  who  are  not  under  dis- KefeMnoei 

^  t'f.        "^  .  under  op*er 

abuity  consent;  or  or  court. 

(b)  If  the  cause  or  matter  requires  any  prolonged  exami- 

nation of  documents  or  any  scientific  or  local  in- 
vestigation, which  cannot,  in  the  opinion  of  the 
Court  or  a  Judge,  conveniently  bo  made  before 
a  jury  or  conducted  by  the  Court  through  its  ordi- 
nary officers ;  or 

(c)  If  the  question  in  dispute  consists  wholly  or  in  part 

o!  matters  of  account ; 
the  Court  or  a  Judge  may  at  any  time  order  the  whole  cause 
or  matter,  or  any  question  or  issue  of  fact  arising  therein,  to 
be  tried  before  an  arbitrator  or  arbitrators  agreed  on  by  the 
parties. 

204.  (1)  In  all  cases  of  reference  to  a  rcfeiee  or  arbitra- 
tor, under  an  order  of  the  Court  or  a  Judge  in  any  cause  or 
matter,  the  referee  or  arbitrator  shall  be  deemed  to  be  an 
officer  of  the  Court,  and  shall  have  such  authority,  and  shall 
conduct  the  reference  in  such  manner  as  may  be  prescribed 
by  rules  of  Court,  and  subject  thereto  as  the  Court  or  a 
Judge  may  direct. 

^2)  The  report  or  award  of  a  referee  or  arbitrator  on  any 
such  reference  shall,  unless  set  aside  by  the  Court 
or  a  Judge,  be  equivalent  to  the  verdict  of  a  jury ; 

(3)  The  remuneration  to  be  paid  to  any  referee  or  arbitra- 
tor to  whom  any  matter  is  referred  under  order  of 
the  Court  or  a  Judge,  shall  be  determined  by  the 
Court  or  a  Judge. 

206.  The  Court  or  a  Judge  shall,  as  to  references  under 
order  of  the  Court  or  a  Judge,  have  all  the  powers  which 
are  by  this  Act  conferred  on  the  Court  or  a  Judge  as  to 
references  by  consent  out  of  Court. 

General. 

206.  (1)  The  Court  or  a  Judge  may  order  that  a  writ  of  Q«n«n^- 
subpoena  ad  testificandum  or  of  subpcma  dvces  tecum  shall 
issue  to  compel  the  attendance  before  a  referee  or  arbitrator 
or  umpire,  of  a  witness,  wherever  he  may  be  within  this 
Colony  and  its  dependencies 
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Ctonerfti,  (2)  The  Court  or  a  Judge  may  also  order  that  a  wiit  of 

habeas  corpus  ad  testificandum  shall  issue  to  bring 
up  a  prisoner  for  examination  before  a  referee  or 
arbitrator  or  umpire. 

207.  Any  referee,  arbitrator  or  umpire  may,  at  any  stage 
of  the  proceedings  under  a  reference,  and  shall,  if  so  directed 
by  the  Court  or  a  Judge,  state,  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court,  any  question  of  law  arising  in 
the  course  of  the  reference. 

208.  Any  order  made  under  this  part  of  the  Act  may  be 
made  on  such  terms,  as  to  costs  or  otherwise,  as  the  autho- 
rity making  the  order  thinks  just. 

209.  Any  person  who  wilfully  and  corruptly  gives  false 
evidence  before  any  referee,  arbitrator  or  umpire,  shall  be 
guilty  of  perjury  as  if  the  evidence  had  been  given  in  open 
Court,  and  may  be  dealt  with,  prosecuted  and  punished  ac- 
cordingly. 

210.  Nothing  in  this  part  of  the  Act  shall  apply  to  any 
contract  or  arbitration,  under  any  special  Act  or  otherwise, 
wherein  His  Majesty  the  King  or  the  Government  of  New- 
foundland, or  any  Department  of  the  said  Government,  or 
the  St  John's  Municipal  Council,  is  or  shall  be  a  party ;  nor 
shall  this  Act  be  construed  to  in  any  way  affect  any  existing 
enactment  relating  to  any  of  such  arbitratiuns. 

211.  The  following  provisions  shall  be  implied  in  submis- 
sions: 

(a)  If  no  other  mode  of  reference  is  pi'ovided,  the  refer- 

ence shall  be  to  a  single  arbitrator. 

(b)  If  the  reference  is  to  two  arbitrators,  the  two  arbitra- 

tors may  appoint  an  umpire  at  any  time  within 
the  period  during  which  they  have  power  to  make 
an  award. 

(c)  The  arbitrators  shall  make  an  award  in  writing  within 

three  months  after  entering  on  the  reference,  or 
after  having  been  called  on  to  act  by  notice  in 
writing  from  any  party  to  the  submission,  or  on 
or  before  any  later  day  to  which  the  arbitmtors, 
by  any  writing  signed  by  them,  may  from  time  to 
time  enlarge  the  time  for  making  the  award. 
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(d)  If  the  arbitrators  have  allowed  their  time  or  extended  General. 

time  to  expire  without  makiug  an  award,  or  have 
delivered  to  any  party  to  the  submission,  or  to  the 
umpire,  a  notice  in  writing  stating  that  they  can- 
not agree,  the  umpire  may  forthwith  enter  on  the 
reference  in  lieu  of  the  arbitrators. 

(e)  The  umpire  shall  make  his  award  within  one  month 

after  the  original  or  extended  time  appointed  for 
making  the  award  of  the  arbitrators  has  expired, 
or  on  or  before  any  later  day  to  which  the  umpire, 
by  any  writing  signed  by  him,  may  from  time  to 
time  enlarge  the  time  for  making  his  award. 

(/)  The  parties  to  the  reference  and  all  parties  claiming 
through  them  respectively,  shall,  subject  to  any 
legal  objection,  submit  to  be  examined  by  the  arbi- 
trators or  umpire,  on  oath  or  affirmation,  in  rela- 
tion to  the  matters  in  dispute,  and  shall,  subject 
as  aforesaid,  produce  before  the  arbitrators  or  um- 
pire all  books,  deeds,  papers,  accounts,  writings  and 
documents  within  their  possession  or  power  res- 
pectively, which  may  be  required  or  called  for,  and 
do  all  other  things,  which,  during  the  proceedings 
on  the  reference,  the  arbitrators  or  umpire  may 
require. 

(g)  The  witnesses  on  the  references  shall,  if  the  arbitra- 
tors or  umpire  think  fit,  be  examined  on  oath  or 
affirmation. 

(h)  The  award  to  be  made  by  the  arbitrators  or  umpire 
shall  be  final  and  binding  on  the  parties  and  the 
persons  claiming  under  them  respectively. 

(i)  The  costs  of  the  reference  and  award  shall  be  in  the 
discretion  of  the  arbitrators  or  umpire,  who  may 
direct  to  and  by  whom  and  in  what  manner  those 
costs  or  any  part  thereof  shall  be  paid,  and  mtiy 
tax  or  settle  the  amount  of  costs  to  be  so  paid  or 
any  part  thereof,  and  may  award  costs  to  be  paid 
as  between  solicitor  and  client, 

212.  In  this  part  of  the  Act,  unless  the  contrary  inten- 
tion appears,  "submission"  means  a  written  agreement  to 
submit  present  or  future  difTcrences  to  arbitration,  whether 
un  arbitnitor  is  nj\raed  therein  or  not- 
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PART  VII. 
Insolvbncy. 

PBTITION  AND  HBARIKO. 

PeUtion  and  213.  Auy  debtor  desiring  to  be  declared  insolvent  or  any 

hearinflT.  person  desiring  to  have  his  debtor  declared  insolvent,  shall 

proceed  by  petition  directed  to  the  Supreme  Court  or  a 
Judge  thereof,  as  the  case  may  be,  setting  forth  that  such 
debtor  is  insolvent  or  unable  to  pay  his  creditors  one  hun- 
dred cents  to  the  dollar.  In  case  the  debtor  himself  shall 
be  the  petitioner,  a  schedule  containing  a  true  account  of 
his  debts  and  liabilities  and  of  his  assets  shall  be  attached 
to  the  petition ;  and  where  the  petition  is  by  a  creditor,  the 
said  petition  shall  have  attached  to  it  a  like  schedule  or  a 
statenient  of  such  facts  as  may  satisfy  the  Court  or  Judge 
that  the  order  hereinafter  mentioned  should  be  made  upon 
the  petition  or  that  the  axse  is  one  for  enquiry.  The  peti- 
tion and  the  schedule  or  statement  attached  thereto  shall  be 
verified  by  affidavit. 

214.  The  Court  or  Judge  shall  make  an  order  appointing 
a  time  and  place  for  the  hearing,  and  the  said  order  shall, 
when  the  application  is  made  in  St.  John's,  be  published  in 
the  Boyal  Gazette  and  one  other  newspaper  of  the  Colony,  at 
least  one  week  before  the  hearing;  the  petition,  schedule 
and  aflSdavit  shall  prior  to  the  publication  of  order  be  filed 
in  the  Registry. 

216.  Where  the  application  to  declare  a  debtor  insolvent 
is  made  elsewhere  than  in  St.  John's,  the  order  for  hearing 
shall  be  posted  up  at  such  place  or  places  and  for  such  a 
length  of  time  as  the  Court  or  Judge  may  direct. 

216.  The  Court  or  Judge  may,  if  necessary,  direct  the  ex- 
amination before  an  examiner  at  any  place,  of  any  petitioner, 
debtor  or  witness,  and  for  such  purpose  may  postpone  or  ad- 
journ from  time  to  time  the  hearing  or  adjudication  of  any 
application  to  declare  a  debtor  insolvent. 

217.  The  Court  or  a  Judge  may,  upon  application,  or  with 
the  consent  of  the  petitioner,  adjourn  the  hearing  from  time 
to  time,  if  it  be  deemed  necessary  or  advisable  so  to  do,  or 
the  Court  or  Judge  may  dismiss  the  petition  for  want  of  suf- 
ficient evidence  of  insolvency. 
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218  Tlie  Court  or  Judge  at  the  hearing  may  declare  any  Peuuonand 
person  insolvent  who  may  be  made  to  appear  to  the  satisfac-  ^•»''*"8f* 
tion  of  such  Court  or  Judge  to  bo  insolvent  or  unable  to  pay 
his  creditors  one  hundred  cents  to  the  dollar ;  and  in  aise 
such  person  shall  have  been  arrested  and  be  in  prison  or  on 
bail  under  mesne  or^final  process,  or  by  virtue  of  any  other 
proceeding,  except  for  contempt  for  any  matter  other  than 
the  non-payment  of  money,  may  discharge  him  from  prison 
unless  he  shall  have  rendered  himself  liable  to  punishment 
in  manner  hereinafter  provided  and  may  exonerate  his  bail ; 
and  in  case  the  property  of  such  person  shall  be  attached 
and  relieved  from  attachment  under  section  97  of  this  Act, 
may  discharge  the  sureties  from  further  responsibility  upon 
the  property  so  attached  being  delivered  up,  or  the  value  of 
it  being  paid  into  Court  to  the  credit  of  the  insolvent  estate, 
in  cases  vrhere,  or  the  extent  to  which,  such  sureties  would 
be  liable  to  answer  by  their  bond. 

219.  In  case  an  alleged  insolvent  is  in  prison  and  it  shall 
be  deemed  expedient  by  the  Court  or  Judge  that  certain 
matters  or  things  ought  to  bo  performed  by  such  person  be- 
fore be  be  actuidly  discharged  from  custody,  he  shall  not  be 
so  discharged  until  the  performance  of  such  matters  or  things ; 
or  the  Court  or  Judge  may  take  bail  for  the  performance  of 
such  matters  or  things  within  a  certain  time 

220.  No  person  declared  insolvent  shall  be  liable  there- 
after to  arrest  or  imprisonment  for  any  debts  or  liabilities 
for  which  a  certificate  of  insolvency  and  discharge  would  be 
a  discharge. 

221.  Except  in  cases  of  liquidation  or  composition  as  here- 
inafter provided  no  petition  praying  that  a  debtor  be  declared 
insolvent  shall  be  withdrawn,  or  proceedings  thereon  stayed 
if  any  creditor  object  thereto,  and  if  the  Court  or  a  Judge 
be  of  opinion  that  the  alleged  insolvent  is  insolvent. 

Trustees. 

222.  The  Court  or  Judge  may,  by  the  order  for  hearing  Trustees, 
provided  in  section  214,  or  by  any  subsequent  order,  which 

shall  be  published  in  the  Royal  Gazette  and  one  other  news- 
paper, vest  the  estate  of  the  alleged  insolvent  in  a  trustee  or 
trustees,  whose  duty  it  shall  be  to  discover,  collect  and  re- 
ceive the  estate  and  effects  of  such  insolvent,  and  to  hold 
the  same  subject  to  the  orders  and  directions  of  the  Court 
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TruiUes.  or  Judgc ;  and  in  the  event  of  the  person  being  declared  in- 

solvent, to  invest,  realize  and  distribute  the  same,  under  the 
direction  of  the  Court  or  Judge  and  under  the  provisions  of 
this  part  of  the  Act ;  and  such  trustee  or  trustees  may  sue 
in  his  or  their  own  name  for  and  upon  all  causes  of  action 
for  the  benefit  of  the  insolvent  estiite,  in  the  same  way  as 
the  insolvent  himself  might  have  done ;  and  in  any  proceed- 
ing it  shall  be  sufficient  for  them  to  declare  or  plead  as  trus- 
tees of  such  insolvent,  and  proceed  at  once  to  the  statement 
of  the  cause  of  action,  without  setting  out  the  particulars  of 
their  appointment. 

223.  The  trustees  or  assignees  of  the  estate  and  effects, 
or  any  part  thereof,  of  any  debtor,  under  any  conveyance  or 
assignment  for  the  benefit  of  the  creditors,  sliall  distribute 
such  estate  and  effects  according  to  the  provisions  of  this 
part  of  the  Act  in  the  case  of  insolvency,  anything  in  any 
such  conveyance  or  assignment  contained  to  the  jcontrary 
notwithstanding,  and  all  such  trustees  and  assignees  shall  in 
the  distribution  of  such  estate  and  effects  in  such  cases,  be 
subject  to  the  order  and  direction  of  the  Supreme  Court  or  a 
Judge  thereof,  as  fully  and  in  like  manner  as  the  trustees  of 
the  estate  of  any  perpon  declared  insolvent. 

224.  In  the  case  of  leasehold  interests  and  tenancies,  the 
trustee  or  trustees  shall  not  be  bound  to  accept  the  same, 
but  may  within  one  month  after  the  declaration  of  insol- 
vency notify  the  landlord,  in  writing,  of  his  or  their  inten- 
tion not  to  hold  as  tenant,  whereupon  his  or  their  interest 
or  liability  shall  cease ;  but  the  estate  of  the  insolvent  shall 
be  liable  for  rent  from  the  time  of  the  appointment  of 
trustees  until  such  notice  shall  have  expired. 

226.  The  working  tools  and  implements  of  trade  of  any 
person,  his  fishing  skiff  or  punt,  the  necessary  cooking  ap- 
paratus, the  bedding  and  wearing  apparel  of  himself  and 
family,  shall  not  pass  to  or  vest  in  the  trustees  under  this 
part  of  the  Act. 

226.  The  trustee  or  trustees  shall  be  changed  or  removed 
by  the  Court  or  Judge,  at  the  instance  of  a  majority  in 
number  and  value  of  the  creditors,  and  such  person  or  per- 
sons appointed  in  his  or  their  place  as  the  said  majority  may 
recommend ;  and  may  also  be  removed  for  any  sufficient 
cause  appearing  to  the  Court  or  Judge,  and  the  Court  or 
Judge  may  at  any  time  require  trustees  to  find  sureties  for 
the  faithful  execution  of  their  office. 
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9,21,  The  trustee  or  trustees  shall  be  entitled  to  such  Truiteei. 
compensation  not  exceeding  five  per  cent,  on  the  realized 
value  of  assets,  over  and  above  the  actual  and  reasonable 
expenses  and  disbursements,  as  the  Court  or  Judge  may 
allow,  and  the  Court  or  Judge  may  further  apportion  such 
compensation  amongst  the  trustees  in  such  way  as  may 
appear  just  and  proper  according  to  the  labor  bestowed  or 
responsibility  incurred  by  them  respectively. 

228.  When  the  trustee  has  realized  all  the  property  of 
the  insolvent  or  so  much  thereof  as  can  in  his  opinion  be 
realized  without  needlessly  protracting  the  trusteeship,  and 
distributed  a  final  dividend,  if  any,  or  has  ceased  to  act  by 
reason  of  an  arrangement  having  been  approved  of,  or  has 
resigned,  or  has  been  removed  from  his  office,  he  shall  as 
soon  as  possible  thereafter  file  in  the  registry  a  full  and  true 
account  showing  the  assets  of  the  said  estate  which  ctime 
into  his  hands  and  his  dealings  therewith,  and  may  there- 
upon apply  to  the  Court  or  Judge  for  a  release.  The  Court 
or  Judge  on  such  application  may  order  such  notice  to  be 
given  as  they  may  think  fit,  and  may  refer  tlie  trustee's  ac- 
counts to  the  Master  for  enquiry  and  report,  and  make  such 
other  order  as  may  be  necessary.  Upon  being  satisfied  as 
to  the  correctness  of  such  accounts,  and  that  the  trustee 
has  performed  all  his  duties  as  such  trustee,  the  Court  or 
Judge  may  grant  such  release.  The  said  release  shall  dis- 
charge the  trustee  from  all  liability  in  respect  of  any  act 
done  or  default  made  by  him  in  the  administration  of  the 
affairs  of  the  insolvent  or  otherwise  in  relation  to  his  office 
as  trustee,  but  any  such  release  may  be  revoked  on  proof 
that  it  was  obtained  by  fraud  or  by  suppression  or  by  con- 
cealment of  any  material  fact. 

Duties  and  Discharge  of  Debtor. 

229.  It  shall  be  the  duty  of  the  debtor  to  make  a  full  Duties  and  dis- 
and  true  discovery,  disclosure  and  delivery  of  his  property  ^'*^*'*®*^'^*^^^' 
and  effects  under  his  insolvency  and  to  conform  to  the 

orders  and  directions  of  the  Court  or  Judge  touching  the 
same,  and  if,  and  when  required,  to  render  such  information 
and  aid  to  the  trustee  by  way  of  proof  or  otherwise  in  the 
discovery,  collection  and  receiving  the  estate  and  effects  of 
the  insolvent  estate,  at  the  expense  of  the  estate,  as  shall 
have  been  reasonably  required  by  him.  If  a  debtor  wil- 
fully fails  to  perform  the  duties  imposed  on  him  by  this  sec* 
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DatteianddJs-  tiou,  or  to  deliver  up  possession  of  any  part  of  his  property, 
oharge  o  e  tor  ^|^j^|j  jg  divisible  amongst  his  creditors  under  this  part  of 
the  Act,  and  which  is  for  the  time  being  in  his  possession  or 
under  his  control,  to  the  trustee,  or  to  any  person  authorized 
by  the  Court  to  take  possession  of  it,  he  shall,  in  addition  to 
any  other  punishment  to  which  he  may  be  subject,  be  guilty 
of  contempt  of  Court,  and  may  be  punished  accordingly. 

230.  The  Court  or  Judge  may,  by  and  with  the  consent 
of  the  majority  in  number  and  value  of  the  creditors,  grant 
to  any  pei*son  declared  insolvent  a  certificate  of  insolvency, 
five  days  previous  notice  of  the  application  having  been 
given  in  the  Boyal  Gazette  and  one  other  newspaper,  and  to 
the  trustee  or  trustees ;  and  in  any  case  where  such  consent 
shall  not  have  been  obtained,  the  insolvent  may  apply  to 
the  Court,  which  may,  upon  hearing  the  parties,  gi^ant  such 
certificate :  Provided  that  the  insolvent  has  performed  the 
duties  required  of  him  under  section  229  and  has  not  been 
guilty  of  any  of  the  offences  set  out  in  section  266  of  this 
Act.  If  tlie  insolvent  shall  have  undergone  punishment  for 
any  fraudulent  or  other  acts  punishable  under  this  part  of 
the  Act,  and  if  he  has  received  the  consent  of  the  majority 
in  number  and  value  of  his  creditors,  the  Court  or  Judge, 
in  its  or  his  discretion,  may  grant  him  his  certificate  and 
final  discharge  in  like  manner  as  in  other  cases.  Such  cer- 
tificate shall  be  a  release  of  any  judgment  recovered  and  a 
bar  to  any  action  or  suit  that  may  at  any  time  thereafter 
be  brought  for  any  debt  or  liability  due  or  owing  at  the 
time  of  his  being  declared  insolvent,  or  to  become  due  under 
any  contract  previously  entered  into.  A  certificate  of  insol- 
vency shall  not  release  the  insolvent  from  any  debt  or  lia- 
bility incurred  by  means  of  any  fraud  or  fraudulent  breach 
of  trust  to  which  he  was  a  party,  nor  from  any  debt  or 
liability  whereof  he  has  obtained  forbeamnce  by  any  fraud 
to  which  he  was  a  party. 

231.  Nothing  herein  contained  shall  discharge  an  insol- 
vent from'  rent  coming  due  after  such  declaration  of  insol- 
vency under  any  tenancy  originating  previously  and  con- 
tinued by  the  insolvent  subsequently  to  such  declaration  of 
insolvency. 

Proof  of  Debts. 

Proof  of  debts.         232.  Creditors  shall  prove  their  debts  as  soon  as  possible 
after  the  declaration  of  insolvency.    Debts  may  be  proven 
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by  au  affidavit  containing  or  referring  to  a  statement  of  ac-Fro^fofdebu. 
counts  showing  particulars  of  the  debt  or  by  an  account,  the 
correctness  of  which  is  certified  by  a  Commissioner  as  having 
been  sworn  to  before  him.    The  costs  of  such  proof  shall  be 
borne  by  the  creditors. 

233.  The  Court  or  Judge  may,  subject  to  any  rules  of 
Court,  refer  any  claim,  account  and  other  matter  by  or  against 
an  insolvent  estate  to  a  Master  for  enquiry  and  report.  The 
cost  of  such  reference  shall  be  in  the  discretion  of  the  Court 
or  Judge. 

234.  Any  creditor  holding  a  specific  security  on  the  pro- 
perty of  the  insolvent  may,  on  giving  up  his  security,  prove 
for  his  whole  debt.  He  shall  be  entitled  to  a  dividend  in 
respect  to  the  balance  due  to  him  after  realizing  or  giving 
credit  for  the  value  of  his  security,  to  be  ascertained,  if  ne- 
cessary, in  manner  to  be  prescribed  by  the  Court  or  Judge. 
A  creditor  holdine  such  security,  and  not  complying  with 
the  foregoing  conditions,  shall  be  excluded  from  all  share  in 
any  dividend. 

236.  When  any  rent  or  other  payment  falls  due  at  stated 
periods,  and  the  declaration  of  insolvency  is  ordered  at  any 
other  than  one  of  such  periods,  the  person  entitled  may  prove 
for  a  proportionate  part  thereof  up  to  the  declaration  of  in- 
solvency, as  if  such  rent  or  payment  grew  from  day  to  day. 

236.  If  any  creditor  give  frivolous  or  vexatious  opposition 
to  the  claim  of  another  creditor,  and  cause  such  other  credi- 
tor extraordinary  expense  in  the  proof  of  his  debt,  the  divi- 
dend of  such  opposing  creditor  shall  be  liable,  in  the  distri- 
bution of  the  estate,  for  such  extraordinary  expense. 

237.  Where  there  have  been  mutual  credits,  mutual  debts 
or  other  mutual  dealings,  between  an  insolvent  debtor  and 
any  other  person  proving  or  claiming  to  prove  a  debt  in  in- 
solvency, an  account  shall  be  taken  of  what  is  due  from  the 
one  party  to  the  other  in  respect  of  such  mutual  dealings, 
and  the  sum  due  from  the  one  party  shall  be  set  off  against 
any  sum  due  from  the  other  party,  and  the  balance  of  the 
account  and  no  more,  shall  be  claimed  or  paid  on  either  side 
respectively ;  but  a  person  shall  not  be  entitled  under  this 
section  to  claim  the  benefit  of  any  set  off  against  the  pro- 
perty of  a  debtor  in  any  case  where  he  had,  at  the  time  of 
^ving  credit  to  the  debtor,  notice  of  the  insolvency. 
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Proof  of  debts.  288.  The  landlord  or  other  person  to  whom  any  rent  is 
due  from  the  debtor,  at  any  time  before  or  after  the  appoint- 
ment of  a  trustee  in  insolvency,  may  distrain  upon  the  goods 
or  effects  of  the  debtor  for  the  rent  so  due  to  him :  Pro- 
vided that  if  such  distress  for  rent  be  levied  after  the  ap- 
pointment of  a  trustee  aforesaid,  or  after  an  ari-angement 
has  been  acted  upon  by  the  Court  or  Judge  in  manner  afore- 
said, or  if  such  distress  be  levied  before  such  appointment 
or  arrangement  and  the  goods  distrained  lawfully  sold  under 
the  distress  at  the  time  of  such  appointment  or  arrangement, 
then  such  distress  shall  be  available  in  case  of  declaration  of 
insolvency  or  in  case  of  an  arrangement  acted  upon  as  afore- 
said, for  only  one  yciir's  rent  accrued  due  prior  to  the  date 
of  such  appointment  or  arrangement,  but  the  balance,  if  any, 
shall  be  provable  as  an  ordinary  debt. 

Claims  of  Fishery  Servants. 

Claims  of  fishery       239*  When  it  shall  be  made  to  appear  that  the  hirer  or 
aervantfl.  employer  of  any  seaman,  fisherman  or  other  servant  is  insol- 

vent or  unable  to  pay  his  creditors  one  hundred  cents  in  the 
dollar,  such  seaman,  fisherman  or  other  servant  actually  em- 
ployed in  the  catching,  curing  or  making  of  fish  or]oil,  and  such 
person  as  shall  have  supplied  bait  to  the  hirer  or  employer 
aforesaid,  and  who  shall  be  creditors  for  wages,  shares  or 
bait  for  the  current  season,  shall  upon  all  such  fish  and  oil 
taken,  cured  or  made  by  the  hirer  or  cmpl  -yer  aforesaid,  or 
out  of  the  produce  or  value  thereof,  if  the  same  be  in  the 
possession  of  the  hirer  or  employer,  or  of  any  other  person 
aware  of  or  privy  to  the  hiring  or  employing  of  any  such 
seaman,  fisherman  or  other  servant,  or  having  notice  of  the 
claim  of  such  seaman,  fisherman  or  other  servant,  whether 
the  same  be  accruing  or  due  at  or  before  the  time  of  such 
other  person  receiving  such  fish  or  oil  or  the  produce  or 
value  thereof,  or  before  paying  the  hirer  or  employer  for  the 
same,  be  considered  privileged  creditors,  and  shall  first  be 
paid  one  hundred  cents  in  the  dollar,  so  far  as  such  fish  or 
oil,  or  the  produce  or  value  thereof,  shall  go. 

240.  Where  such  fish  and  oil  shall  be  insufficient  for  the 
full  payment  of  the  wages  or  shares  of  all  such  seamen, 
fishermen,  or  other  servants,  or  of  the  persons  who  shall 
supply  bait  as  aforesaid,  they  shall  be  paid  their  claims 
rateably  in  proportion  to  their  respective  wages,  shares  or 
bait  money,  and  may  claim  for  any  balances  upon  the  insol- 
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vent  estate  in  such  manner  as  they  may  be  respectively  ciaimi  of 
entitled  under  the  provisions  of  this  part  of  the  Act.  "•^*'^  «erTaiii«. 

241.  In  case  the  receiver  be  the  supplying  merchant,  no 
seamen,  fisliermen  or  other  servants  engaged  without  his 
knowledge  and  consent  shall  be  privileged  creditors  under 
the  two  next  preceding  sections. 

242.  Any  person  who  may  be  bona  fide  engaged  or  shipped 
in  the  place  of  any  such  seaman,  fisherman  or  other  servant 
who  may  during  the  voyage  have  been  discharged,  or  have 
left,  or  deserted,  or  have  died,  or  have  been  incapacitated  by 
illness  or  other  cause  from  continuing  his  service,  shall  he 
a  privileged  creditor  in  manner  aforesaid,  and  shall  be  en- 
titled to  claim  on  the  supplying  merchant,  being  such  re- 
ceiver, for  the  period  he  may  have  served  in  such  stead. 

243.  Any  defence  which  the  hirer  or  employer  could  have 
made  if  the  action  had  been  taken  against  him  by  such  sea- 
man, fisherman  or  other  servant,  or  supplier  of  bait,  for  such 
wages,  share  or  bail  money,  shall  be  equally  available  for 
the  receiver  to  make  on  the  trial  of  any  action  brought 
against  him  by  such  seaman,  fisherman  or  other  servant  or 
supplier  of  bait,  for  such  wages,  share  or  bait  money,  or  the 
value  of  such  fish  and  oil,  or  any  part  thereof  as  aforesaid : 
Provided  that  the  receiver  of  the  voyage,  or  any  part  of  the 
produce  or  value  of  same,  shall  not  be  liable  for  the  pay- 
ment of  the  wages  or  share  of  such  seaman,  fisherman  or 
other  servant  or  supplier  of  bait,  or  any  part  thereof,  unless 
it  be  proven  on  the  trial  that  such  receiver  is  liable  under 
the  provisions  of  this  part  of  the  Act :  Provided  that  any 
shareman  selling  or  lawfully  disposing  of  his  share  of  fish 
or  oil,  or  any  part  thereof,  may  sue  and  recover  payment  for 
same  from  the  purchaser  thereof,  according  to  the  terms  of 
his  contract,  and  any  shareman,  fisherman  or  other  servant 
may  sue  for  and  recover  his  wages  or  share  from  his  hirer 
or  employer,  notwithstanding  the  provisions  of  this  part  of 
the  Act. 

244.  To  enable  such  seaman,  fisherman  or  servant,  or 
person  supplying  bait  as  aforesaid,  to  recover  the  amount  of 
his  wages,  share  or  bait  money  from  the  receiver  of  such 
fish  and  oil,  or  the  produce  or  value  thereof,  or  to  make  a 
claim  against  the  insolvent  estate  of  such  receiver  it  shall 
not  be  necessary  that  the  hirer  or  employer  should  have 
been  formally  declared  insolvent;  but  it  will  be  sufficient  if 
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ciaiiiitoi  it  be  made  to  appear  on  the  trial  of  any  action  or  the  hear- 

fl«h«ry  Mrrantt.  jj^g  ^j  ^^^  reference  that  the  share,  wages  or  Iwiit  money 

was  due  at  the  time  of  bringing  such  action,  and  that  the 

said  hirer  or  employer  was  then  insolvent  or  unable  to  pay 

his  creditors  one  hundred  cents  in  the  dollar. 

246.  If  such  seaman,  fisherman,  or  other  servant  or  sup- 
plier of  bait,  has  knowingly  or  wilfully  colluded  with  or 
assisted  the  hirer  or  employer  in  disposing  of  his  voyage 
otherwise  than  to  his  supplying  merchant,  such  supplying 
merchant  not  being  paid  to  the  extent  of  his  supplies  over 
and  above  the  unpaid  wages  or  bait  money  at  the  time  of 
the  action  being  brought,  such  seaman,  fisherman  or  other 
servant  or  supplier  of  bait,  shall  not  be  entitled  to  recover 
in  any  action  brought  against  any  receiver,  being  a  supply- 
ing merchant. 

246-!  Nothing  herein  contained  shall  prevent  such  sea- 
man, fishennan,  or  other  servant,  from  recovering  such  share 
or  wages  from  any  person  other  than  the  supplying  mer- 
chant who  may  have  received  such  voyage  or  any  part 
thereof,  and  who  would  be  otherwise  liable  under  this  part 
of  the  Act. 

247.  Sealers  who  have  put  in  or  sold  their  shares  of  seals' 
pelts,  skins  or  oil  to  the  owners  or  outfitters  of  sealing  ships, 
shall,  in  like  manner  with  servants,  under  the  section  239 
be  privileged  creditors  upon  the  estates  of  such  owners  or 
outfitters,  in  the  event  of  their  insolvency.  Sealers  who 
have  sold  their  shares  of  seals*  pelts,  skins  or  oil,  to  a  vendee 
other  than  the  owners  or  outfitters,  aforesaid,  shall  rank  in 
like  manner  upon  the  estate  of  such  vendee  in  the  event  of 
his  insolvency.  In  the  cases  provided  for  by  this  section, 
the  seals'  pelts,  skins  or  oil,  must  have  been  delivered  to  the 
owner,  outfitter,  or  other  vendee,  within  six  months  prior  to 
the  declaration  of  insolvency.  Nothing  in  this  section  con- 
tained shall  entitle  sealers  to  claim  for  their  share  of  seals' 
pelts,  skins  or  oil,  to  which,  according  to  the  terms  of  their 
agreements,  they  may  have  forfeited  their  right ;  and  in  such 
case  the  persons  entitled  to  their  forfeiture  shall  be  entitled 
to  claim,  as  aforesaid,  in  their  stead.  Nothing  in  this  sec- 
tion contained  shall  be  construed  to  affect  any  custom  as  to 
set-ofT  against  shares  of  seals'  pelts,  skins  or  oil^  or  hirers' 
or  employers'  accounts. 
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Distribution  of  Estate. 

248.  The  estates  of  persons  declared  insolvent  shall,  after  JJf^^^^^®"* 
the  payment  of  costs  and  expenses,  be  distributed  rateably 
amongst  the  creditors  except  in  the  cases  herein  provided 

for. 

249.  In  the  distribution  of  the  estate  of  any  person  de- 
clared insolvent,  all  clerks  and  servants,  labourers  and  work- 
men in  respect  of  wages  earned  by  them  at  any  time  within 
one  year  prior  to  the  appointment  of  a  trustee  in  insolvency, 
and  also  in  the  event  of  any  receiver  or  supplying  merchant 
being  declared  insolvent,  all  seamen,  fishermen  and  other 
servants  and  suppliers  of  bait,  as  aforesaid,  who  may  be  privi- 
ledged  creditors  under  section  239  of  this  Act,  to  the  extent 
of  their  rateable  proportions,  as  aforesaid,  of  fish  or  oil,  or 
the  produce  or  value  thereof,  shall  be  preferential  creditors, 
and  shall  be  co-equally  entitled  to  recover  and  receive  one 
hundred  cents  in  the  dollar  out  of  the  estate  and  effects  of 
the  person  declared  insolvent.  Any  person  who,  but  for  a 
wrongful  dismissal  from  service  would  have  been  entitled  to 
claim  preferentially;  and  who  shall  obtain  judgment  for  dam- 
ages in  any  action  for  wrongful  dismissal,  within  one  year 
before  the  appointment  of  a  trustee  in  insolvency,  or  who 
not  having  obtained  such  judgment  before  the  appointment 
of  such  trustee,  shall  prove  his  claim  for  damages  in  such 
manner  as  the  Court  or  Judge  shall  direct,  shall  be  entitled 
to  claim  preferentially  for  such  damages,  not  exceeding  one 
years*  wages,  and  in  the  same  manner  as  if  such  damages 
were  actually  earned. 

260.  All  debts  and  claims  due  the  Crown  or  the  Govern- 
ment, or  any  Department  thereof,  or  the  revenues  of  the 
colony,  or  the  Newfoundland  Savings'  Bank,  shall  rank  next 
in  priority  to  the  claims  of  privileged  and  preferential  credi- 
tors, provided  in  the  preceding  sections  hereof,  and  shall  be 
paid  in  full  as  far  as  the  insolvent  estate  or  will  go  and  may 
be  sued  for  and  recovered  by,  action  in  the  name  of  the  At- 
torney General  of  this  colony  on  behalf  of  His  Majesty. 

26L  Next  after  the  foregoing  every  creditor  for  supplies 
necessarily  and  bonafde  furnished  for  the  prosecution  of  the 
fishery  during  the  current  season,  that  is  to  say,  at  any  time 
after  the  close  of  the  last  preceding  season  of  the  fishery, 
shall  be  a  preferential  creditor,  and  shall  be  paid  one  hun^ 
dred  cents  in  the  dollar,  as  far  as  the  insolvent  estate  will  go. 
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Fraudulent  Assignments. 

262.  Every  charge,  mortgage,  conveyance,  grant  or  as- 
signment of  the  property  or  effects  of  an  insolvent,  or  of  any 
part  thereof,  and  every  gift,  delivery  or  transfer  of  any  of 
liis  goods  or  chattels,  and  every  payment  made  by  him  in 
money,  or  otherwise,  and  every  cognovit,  warrant  of  attor- 
ney, judgment,  or  other  security  whatsoever,  paid,  made  or 
given  by  any  insolvent  within  two  months  prior  to  the  filing 
of  any  petition  praying  for  a  declaration  of  his  insolvency  or 
for  the  distribution  of  his  estate  in  accordance  with  section 
256,  and  with  a  view  to  give  an  undue  pieference  to  any 
creditor,  shall  be  and  are  hereby  declareid  to  be  null  and 
void  and  of  no  effect  in  case  the  person  talking  or  receiving 
the  same,  or  for  whose  benefit  the  same  was  taken  or  re- 
ceived, had  notice  or  was  aware  of  the  insolvency :  Pro- 
vided that  nothing  in  this  part  of  the  Act,  contained  shall 
invalidate  such  charge,  grant  or  assignment,  or  the  gift,  de- 
livery or  transfer  of  any  goods  or  chattels,  if  the  same  shall, 
subsequently  to  the  execution  or  making  thereof,  have  been 
assigned  to  or  be  in  the  hands  or  possession  of  any  boiut  fide 
holder  for  valuable  consideration,  not  having  had  notice  of 
the  character  of  such  appropriation  prior  to  the  transfer  to 
him ;  but  the  person  or  persons  first  entitled,  their  executors, 
administrators  and  estates,  shall  be  liable  to  account  for  the 
value  to  the  trustee  of  the  estate  of  the  insolvent  in  such 
case ;  and  in  case  they  have  realized  any  of  the  said  secu- 
rities, they  shall  be  liable  in  an  action  for  money  had  and 
received  or  otherwise;  and  nothing  herein  contained  shall 
be  construed  to  confirm  or  make  valid  any  acts  otherwise 
void. 

Dividends. 

263.  In  a  calculation  and  distribution  of  a  dividend  the 
trustee  shall  make  provision  for  debts  appearing,  from  the 
insolvent's  statement  or  otherwise,  to  be  due  to  persons  resi- 
dent in  places  so  distant  from  the  place  where  the  trustee  is 
acting  that  in  the  ordinary  course  of  communication  they 
have  not  had  sufficient  time  to  tender  their  proofs  or  to 
establish  them  if  disputed,  and  also  for  debts  provable  in 
insolvency,  the  subject  of  claims  not  yet  determined. 

254.  Any  creditor  who  has  not  proved  his  debt  before 
the  declaration  of  any  dividend  or  dividends  shall  be  en- 
titled to  be  paid  out  of  any  moneys  for  the  time  being  iu 
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the  hands  of  the  trustee,  any  dividend  or  dividends  be  may  Dividends. 
have  failed  to  receive  before  such  moneys  are  made  applica- 
ble to  the  payment  of  any  future  dividend  or  dividends; 
but  he  shall  not  be  entitled  to  disturb  the  distribution  of 
any  dividend  declared  before  his  debt  was  proved,  by  reason 
that  he  has  not  participated  therein. 

266.  When  the  trustee  has  realized  all  the  property  of 
the  insolvent,  or  so  much  thereof  as  can  be  realized  without 
needlessly  protracting  the  trusteeship,  he  shall  declare  a 
final  dividend,  but  before  so  doing  he  shall  give  notice  to 
the  persons  whose  claims  to  be  creditors  have  been  notified 
to  him,  but  not  established  to  his  satisfaction,  that  if  they 
do  not  establish  their  claims  to  the  satisfaction  of  the  Court 
or  Judge  within  a  time  limited  by  the  notice,  he  will  pro- 
ceed to  make  a  final  dividend  without  regard  to  their  claims. 
After  the  expiration  of  the  time  so  limited,  or  if  the  Court 
or  Judge  on  application  by  any  such  claimant  grant  him 
further  time  for  establishing  his  claim,  then  on  the  expira- 
tion of  such  further,  time  the  property  of  tlie  insolvent  shall 
be  divided  among  the  creditors  who  have  proved  their  debts, 
without  regard  to  the  claims  of  any  other  person 

Estates  of  Deceased  Persons 

256.  When  any  person  shall  die  in  this  colony  or  else- Estates  of  deoea- 
where  leaving  estates  and  effects  in  this  colony  and  such  ^®^  p®"****^ 
estates  and  effects  shall  not  be  sufficient  to  pay  and  satisfy 
all  his  just  debts,  the  Court  or  Judge  may,  on  the  petition, 
verified  by  affidavit,  of  the  executor,  administrator,  or  a 
creditor  of  such  deceased  person,  authorize  the  executor  or 
administrator  of  such  deceased  pei-son,  or,  if  they  shall  see 
cause,  any  trustee  or  trustees  whom  they  may  appoint,  to 
collect  and  distribute  the  estate  and  effects  amongst  his 
creditors,  according  to  the  manner  of  distribution  by  law 
directed  to  be  made  in  respect  to  the  estates  of  persons  de- 
clared insolvent,  subject  in  all  cases  to  the  provisions  of 
this  part  of  the  Act :  Provided  that  nothing  in  this  section 
contained  shall  be  construed  to  affect  the  right  of  any  credi- 
tor of  such  deceased  person  to  recover  the  full  amount  of 
such  debts  as  may  have  been  bona  fide  secured  in  the  life- 
time of  such  deceased  person  by  mortgage  or  other  1^1 
conveyance  of  any  portion  of  the  estate  or  effects  of  such 
deceased  person  and  not  void  under  the  forgoing  provisions 
of  this  part  of  the  Act :  and  also  where  no  executor  or  ad«^ 
10 
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miDistrator  has  been  appointed  or  resides  in  this  island,  the 
said  Court  or  Judge  way,  on  the  petition,  verified  by  affidavit 
of  any  creditor,  appoint  a  trustee  or  receiver  of  such  estate 
and  effects  to  realize  and  distribute  the  same  in  manner 
aforesaid,  subject  to  the  orders  and  control  of  the  Court  or 
Judge. 

Arrangements. 

267.  At  any  time  after  a  petition  has  been  filed,  praying 
for  a  declaration  of  insolvency,  and  before  the  estate  of  any 
insolvent  has  been  distributed,  the  Court  or  a  Judge  may, 
on  proof  to  its  or  his  satisfaction  that  either  before  or  since 
the  filing  of  such  petition  an  urmngement  by  liquidation  or 
for  a  composition  has  been  entered  into  by  the  debtor  and 
two-thirds  in  number  and  value  of  his  creditors  resident  or 
having  houses  of  business  in  Newfoundland,  and  two-thirds 
of  his  creditors  elsewhere,  or  of  three-fourths  of  the  whole 
of  £uch  creditors  in  number  and  value,  make  an  order  dis- 
solving the  proceedings  in  insolvency,  or  staying  such  pro- 
ceedings, and  the  realization  of  the  estate  of  the  debtor, 
either  altogether  or  for  a  limited  time,  on  such  terms  and 
subject  to  such  conditions  as  the  Court  or  Judge  may  think 
fit,  or  from  time  to  time  determine ;  and  all  creditors  shall 
be  bound  thereby. 

268.  Under  the  provisions  of  the  foregoing  section,  the 
trustee  in  insolvency  may  be  relieved  in  whole  or  in  part, 
altogether  or  temporarily,  from  his  place  and  responsibility ; 
and  it  may  be  made  part  of  the  terms  and  conditions  afore- 
said that  the  person  or  persons  to  manage  and  supervise  the 
estate  of  the  debtor  and  the  debtor  himself,  shall  be  liable 
to  the  order  and  direction  of  the  Court  or  Judge  during  the 
liquidation  or  composition,  or  otherwise  as  the  case  may  be. 

269.  It  shall  be  lawful  for  any  creditor,  not  being  a  party 
or  consenting  to  any  arrangement  by  liquidation  or  for  a 
composition  under  the  provisions  of  section  257  to  show 
that  the  insolvent  debtor  has  committed  such  act  or  acts  as 
would  render  him  liable  to  punishment  under  section  266  of 
this  Act ;  and  it  shall  be  competent  for  the  Court  or  Judge, 
if  satisfied  that  such  act  or  acts  have  been  committed,  to 
refuse  to  act  upon  any  arrangement  as  aforesaid,  and  to  pro- 
ceed with  the  insolvency  as  if  no  such  arrangement  had  been 
made,  or  to  act  upon  such  arrangement,  and  to  punish  the 
insolvent  debtor  as  if  proceedings  in  insolvency  had  not  been 
stayed  or  dissolved. 
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260*  Notwithstanding  uny  arrangement  as  aforesaid  by  ArrtuigemeBU, 
liquidation  or  for  composition,  the  Court  or  a  Judge  may 
order  that  the  insolvent  debtor  shall,  after  fulfilment  or  other 
determination  of  tlie  arrangement,  remain  liable  for  the  un- 
paid balance  or  such  other  pi'oportion,  greater  than  the 
dividend  under  the  arrangement,  as  the  Court  or  Judge  may 
then  or  afterwards  order,  of  any  debt  which  he  the  said  in- 
solvent debtor  incurred  or  increased  by  any  fraud  or  collu- 
sion, or  whereof,  before  the  date  of  arrangement,  he  obtained 
forbearance  by  any  fraud  or  collusion :  provided  that  the 
defrauded  creditor  has  not  consented  to  the  arrangement  or 
composition,  otherwise  than  by  proving  his  debt  or  accept- 
ing dividends.  The  provisions  of  sections  257  and  264  of 
this  Act  shall  not  affect  such  continuing  liability. 

261.  If  it  appear  to  the  Court  or  Judge,  on  satisfactory 
evidence,  that  an  arrangement  by  liquidation  or  for  com- 
position cannot  proceed  without  injustice  or  undue  delay  to 
the  creditors  or  to  the  debtor,  the  Court  or  Judge  may  dis- 
cbarge any  order  for  staying  or  dissolving  proceedings  and 
declare  the  debtor  insolvent. 

262.  Preferential  creditors  not  parties  to  any  arrange- 
ment shall  be  paid  in  full  as  in  the  case  of  distribution 
under  proceedings  in  insolvency. 

263.  In  calculating  the  two-thirds  or  three-fourths  (as 
the  case  may  be)  in  number  and  value  of  the  creditors,  as 
in  section  257  provided,  creditors  whose  debts  shall  not  ex- 
ceed twenty  dollars  shall  be  reckoned  in  the  value  and  not 
in  the  number ;  and  such  shall  be  the  mode  of  calculation 
for  any  votes  or  consent  of  creditors  which  may  become 
necessary  under  any  order  of  the  Court  or  Judge  under  this 
part  of  the  Act.  Preferential  creditors  shall  not  count  at 
all  unless  they  have  consented  to  rank  as  ordinary  creditors. 

264.  The  Court  or  Judge  may  grant  to  the  debtor  a  cer- 
tificate of  liquidation  or  composition,  which  shall  have  the 
same  efTect  as  a  certificate  of  insolvency. 

Parties  Secondarily  Liable. 

266.  Nothing  in  this  part  of  the  Act  contained  shall  ParUes  seconda- 
affect  or  operate  to  change  the  liability  of  any  pei-son  secon-'"^^^^®* 
darily  liable  to  any  creditor  for  the  debts  of  the  insolvent 
either  as  drawer  or  endorser  of  negotiable  paper,  or  as  a 
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guarantor,  surety  or  otherwise ;  nor  of  any  partner  or  other 
person  liable  jointly  or  severally  with  the  insolvent  to  such 
creditor  for  any  debt ;  nor  shall  it  affect  any  mortgage,  lien, 
collateral  or  oil. or  security,  held  by  any  such  creditor  as 
security  for  any  debt ;  Provided  that  the  person  secondarily 
liable  shall  not  be  bound  by  the  acts  of  such  creditor  unless 
with  his  assent  or  unless  such  person  shall  have  been  de- 
clared  insolvent  or  shall  have  assigned  his  property  for  the 
benefit  of  his  creditors  or  entered  into  a  composition  or 
arrangement. 

Penal  Proceedings. 

266  Any  person  declared  insolvent  shall  in  each  of  the 
cases  following  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  two  years  with  or  without  hard  labor, 
that  is  to  say, — 

(a)  If,  when  insolvent  and  with  a  view  of  fraudulently 

giving  an  undue  preference  to  any  creditor  or  of 
fraudulently  diminishing  his  assets,  he  has  convey- 
ed, charged,  mortgaged  or  otherwise  granted  or 
assigned  his  property  or  efTects,  or  any  part  or  parts 
thereof,  or  made  any  gift,  delivery  or  transfer  of 
any  of  his  goods  and  chattels,  or  made  any  pay- 
ment in  money  or  otherwise,  or  discharged  any 
debt  from  any  debtor,  or  concealeil  any  part  of  his 
property,  debts  or  effects  with  the  intent  of  dimin- 
ishing the  sum  to  be  divided  among  Ins  creditors ; 

(b)  If  he  has,  with  intent  to  conceal  the  state  of  his  affairs, 

kept  false  books,  or  made  false  entries,  or  withheld 
entries  from  or  wilfully  entered  or  falsified,  any 
books,  papers  or  writing,  or  destroyed  or  otherwise 
wilfully  prevented  or  purposely  withheld  the  pro- 
duction of  any  books,  papers,  writings  or  evidence 
relating  to  such  of  his  affairs  as  are  subject  to  in- 
vestigation under  this  part  of  the  Act ; 

(c)  If  he  has  contracted  any  of  his  debts  by  means  of  a 

breach  of  trust,  or  by  means  of  false  pretences,  or 
without  having  reasonable  or  probable  expectation 
at  the  time  when  such  debts  were  contracted  of 
paying  the  same ; 

(d)  If  he  has  put  any  creditor  to  unnecessary  expense  by 

the  vexatious  defence  of  any  action,  or  is  indebted 
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for  damages,  recovered  in  any  action  for  a  malici-  Penai 
ous  prosecution,  or  for  libel,  or  slander,  or  f or  ^***^****"'*' 
criminal  conversation,  or  seduction,  or  assault  and 
battery,  or  for  damages  recovered  in  any  action  for 
malicious  injury,  or  in  an  action  of  tort  where  it 
shall  appear  that  the  injury  complained  of  was 
malicious ; 

(e)  If  he  has  done  any  other  act  fraudulent  towards  his 
creditors : 
Provided  that  in  the  cases  aforesaid  where  the  insolvent  is 
indebted  for  damages,  or  the  matter  is  one  of  personal  wrong 
he  may  be  relieved  from  punishment  in  the  first  place,  and 
from  his  imprisonment  at  any  time  within  the  period  of  such 
imprisonment,  by  the  consent  of  the  plaintiff  in  any  action 
for  such  damages,  or  of  the  party  aggrieved,  if  he  be  not 
otherwise  liable  to  punishment  or  imprisonment  under  this 
section.  For  the  purposes  of  this  section  the  Court  or  Judge 
shall  have  all  the  powers  of  a  Court  of  Summary  Jurisdic- 
tion, and  the  person  declared  insolvent  may  be  chai-ged  with 
and  tried  for  any  number  of  the  said  offences  nt  the  same 
time 

267.  The  Court  or  a  Judge  may  without  warrant  and  by 
order  direct  the  Sheriff  to  take  and  hold  any  pei-son  declared 
insolvent,  and  may  cause  such  person  to  be  brought  before 
it  or  him  and  may  commit  to  prison,  admit  to  bail,  remand, 
or  otherwise  deal  with  such  person  as  may  be  necessary. 

Costs. 

268.  The  costs  of  all  proceedings  whereby  any  portion  of  Coeu. 
the  estate  and  effects  of  the  insolvent  may  have  been  se- 
cured before  the  declaration  of  insolvency  shall  be  payable 
out  of  the  estate.  The  costs  of  the  petitioner  and  other 
costs  not  herein  provided  for  shall  be  in  the  discretion  of  the 
Court  or  Judge. 
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PART  VIII. 
Inferior  Courts. 

luferior  Courts*  269.  Where  it  is  not  otherwise  provided  (and  subject  to 
rules  of  Court)  on  any  appeal  from  a  court  of  inferior  juris- 
diction, and  upon  the  removal  of  any  matter  in  which  evi- 
dence shall  have  been  taken  to  the  Supreme  Court  it  shall 
be  competent  for  the  Court  or  Judge  to  direct  the  re-hearing 
of  witnesses,  or  the  re-taking  of  evidence,  or  the  taking  of 
further  and  other  evidence  by  the  Court  below  and  to  re- 
quire the  report  of  all  evidence  taken  and  to  require  the 
production  and  examination  of  a  witness  already  examined, 
or  of  any  persons  who  may  not  have  been  already  examined, 
and  to  refer  back  the  case  to  the  Court  below  for  further 
consideration  in  whole  or  in  part,  and  in  giving  judgment 
upon  any  appeal,  either  to  dismiss  the  same  or  confirm  or 
reverse  the  judgment,  and  to  alter,  amend  or  modify  the 
same,  and  to  make  any  order  as  to  the  execution  of  the  judg- 
ment as  may  be  deemed  just,  and  to  make  in  their  discretion 
orders  as  to  costs. 

270.  It  shall  be  lawful  for  the  Judges  of  the  Supreme 
Court,  from  time  to  time,  by  orders  to  be  approved  of  by  the 
Governor  in  Council,  to  extend  to  the  District  Courts  any  of 
the  provisions  of  this  Act  and  Acts  in  amendment  thereof, 
with  such  modifications  as  may  be  necessary  or  desirable. 

271,  Such  orders  shall  be  published  in  the  Hoyal  Gazette 
for  at  least  one  month  before  coming  into  operation  in  the 
said  District  Courts. 

PAET  IX. 

General. 

PLEADING  AND   PRACTICE. 

Pleading  and  272.  The  Schedule  hereto,  entitled  "The  Rules  of  the 

practice.  Supreme  Court,"  shall  be  deemed  part  of  this  Act,  and  be 

the  pleading  and  practice  of  the  Supreme  Court  thereunder. 

273.  In  cases  not  provided  for  by  this  Act,  or  by  the 
said  rules  in  the  schedule  hereto,  or  by  rules  hereafter  made 
under  this  Act,  or  by  the  provisions  of  any  Act  not  incon- 
aistent  with  this  Act,  the  practice  and  procedure  of  the 
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High  Courbof  Justice  in  England  shall,  as  far  as  the  samoPie»diiirand 
are  applicable,  be  the  practice  of  the  Supreme  Court.  Pr«cUc«» 

Costs. 

274.  Subject  to  this  Act  and  the  Eules  of  Court  made  costs, 
thereunder  and  to  the  express  provisions  of  any  statute, 
whether  passed  before  or  after  the  commencement  of  this 
Act,  the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court,  including  the  administration  of  estates  and 
trusts,  shall  be  in  the  discretion  of  the  Court  or  Judge,  and 

the  Court  or  Judge  shall  have  full  power  to  determine  by 
whom  and  to  what  extent  such  costs  aie  to  be  paid. 

KULES  OF  COUUT. 

275.  There  shall   be  a  Eule   Committee  to  consist  of  Rules  of  court, 
the  Judges  of  the  Supreme  Court,  the  Kegistrar  and  two 
Benchers  of  the  Law  Society  (one  of  whom  shall  be  a 
Bencher  duly  elected  by  the  Law  Society),  to  be  from  time 

to  time  appointed  by  the  Chief  Justice  in  writing  under  his 
hand,  such  appointment  to  continue  for  such  time  as  shall 
be  specified  therein.  The  said  Kule  Committee  may  annul 
or  alter  and  amend  any  of  the  said  "rules"  contained  in 
the  said  schedule  or  any  other  rule  or  rules  of  the  Court  for 
the  time  being  in  force,  and  make  any  further  or  additional 
rules  of  Court  for  carrying  this  Act  into  effect,  and  in  par- 
ticular for  all  or  any  of  the  matters  mentioned  in  the  sub- 
sections to  this  section,  namely : — 

(1)  For  regulating  the  sittings  of  the  said  Supreme  Court 

and  the  sitting  in  Chambera  of  the  Judges  thereof ; 

(2)  For  regulating  the  pleading,  practice  and  procedure  in 

the  Court  including  payment,  transfer  and  deposit 
into  or  in  or  out  of  Court  of  any  money  or  pro- 
perty ; 

(3)  For  regulating  the  means  by  which  particular  facts 

may  be  proved  and  the  mode  in  which  evidence 
thereof  may  be  given  on  any  application  in  any 
matter  or  proceeding  relating  to  the  distribution 
of  any  fund  or  property,  whether  in  Court  or  not ; 

(4)  For  hearing  of  appeals  and  all  matters  relating  to  or 

brought  up  by  writs  of  certiorari  from  District 
Courts,  Stipendiary  Magistrates,  or  Justices  of  the 
Peace; 
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Roles  of  Court.  ^5)  Geueiully  for  regulating  any  matters  relating  to  the 
practice  and  procedure  of  the  Supreme  Court  or 
to  the  duties  of  the  officers  thereof  or  to  the  costs 
of  proceedings  therein. 

276.  All  Rules  of  Court,  made  in  pui-suance  of  this  Act, 
shall  come  into  operation  immediately  upon  their  publica- 
tion in  the  Boyal  Gazette. 

277.  This  Act  shall  come  into  operation  on  the  first  day 
of  Jlily,  1904. 
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SCHEDULE. 


The  Rules  of  the  Supreme  Court. 

OEDER  I.  00.1&J8. 

(E.  O.   1.) 

FoKM  AND  Commencement  of  Action. 

1.  All  nctions  which  have  heretofore  been  eoinmenced  by  Form  and 
writ  in  the  Supremo  Court,  and  all  suits  which  have  hereto- Sfewfion!^"**^"^ 
fore  been  commenced  by  bill,  or  information  in  equity,  or  by 

cause  in  rem  or  in  person/xm  in  admiralty,  or  by  citation,  or 
otherwise,  in  probate  matters,  shall  be  instituted  by  a  pro- 
ceeding to  be  called  an  action. 

2.  All  other  proceedings  in  and  applications  to  the  Su- 
preme Court  may,  subject  to  these  rules,  be  taken  and  made 
in  the  same  manner  as  they  would  have  been  taken  and 
made  if  the  Act  had  not  been  passed. 

ORDER  II. 

(  K.  o.  2,  ) 

Writ  of  Summons  and  Procedure,  &c. 

1.  Every  action  in   the  Court  shall  be  commenced  byaWritof 
writ  of  summons,  which  shall  be  indorsed  with,  or  have  at-   '^™™®'"'  *^ 
tached  thereto,  a  statement  of  the  claim  made,  or  of  the  relief 

or  remedy  required,  in  the  action. 

2.  Any  costs  occasioned  by  the  use  of  any  more  prolix  or 
other  forms  of  writs,  and  of  clain»s  thereon,  than  the  forms 
hereinafter  prescribed,  shall  be  borne  by  the  party  using  the 
same,  unless  the  Court  or  Judge  shall  otherwise  direct. 

3.  The  writ  of  summons  for  the  commencement  of  an  ac- 
tion shall,  except  in  the  cases  in  which  any  different  form  is 
hereinafter  provided,  be  in  one  of  the  forms  (Nos.  1  and  2) 
in  the  Appendix  A  hereto,  with  such  variations  as  circum- 
stances may  require. 

11 
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oo.  2*3.  4   No  writ  of  suininona  for  service  out  of  the  jurisdiction, 

or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 
be  issued  without  the  leave  of  the  Court  or  Judge. 

5.  A  writ  of  summons  to  be  served  out  of  the  jurisdiction, 
or  of  which  notice  is  to  be  given  out  of  the  jurisdiction,  shall 
be  in  one  of  the  forms  (Nos.  3  and  4)  in  Appendix  A,  with 
such  variations  as  circumstances  may  require.  Such  notice 
shall  be  in  forms  Nos.  5  and  6  in  Appendix  A,  with  such 
variations  as  circumsUinces  may  require. 

6.  Every  writ  of  summons  (unless  it  shall  be  otherwise 
provided)  shall  bear  date  on  the  day  on  which  the  same  shall 
be  issued,  and  shall  be  tested  in  the  name  of  the  Chief  Jus- 
tice or,  if  the  office  of  Chief  Justice  be  vacant,  in  the  name 
of  the  senior  Judge. 

ORDER  III. 
Memoranda  of  Writ. 

Memoranda  1.  Every  Writ  of  summons  shall  have  subscribed  thereon 

of  Writ.  j^  memomndum  that  the  writ  is  to  be  served  within  twelve 

calendar  months  from  the  date  thereof,  or  if  renewed,  within 
six  calendar  months  from  the  date  of  the  last  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

3.  Every  writ  of  summons  which  is  returnable  in  Saint 
John's  shall  have  subscribed  thereon  a  memorandum  that 
the  defendant  may  appear  thereto  either  personally  or  by 
solicitor,  by  filing  a  memorandum  in  writing  of  such  appear- 
ance in  the  Registry  in  St.  John's. 

3.  Every  writ  of  summons  which  is  issued  with  a  claim 
for  a  debt  or  a  liquidated  demand  shall  have  subscribed 
thereon  a  memorandum  that  upon  payment  to  the  plaintiff 
or  his  solicitor,  within  the  time  limited  for  appearance,  of  the 
sum  claimed  by  tite  writ,  together  with  an  amount  as  costs, 
further  proceedings  will  be  stayed.  The  defendant  may, 
notwithstanding  such  payment,  have  the  costs  taxed,  and  if 
more  than  one-sixth  shall  be  disallowed,  the  plaintiff's  soli- 
citor shall  pay  the  costs  of  taxation. 
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ORDER  IV.  oo.  4  «  G. 

(R.  o.  4.) 

Indorsement  of  Address. 

1.  The  solicitor  of  a  plaintiff  suing  by  a  solicitor  shall  in- 
dorse upon  the  writ  of  summons  and  notice  in  lieu  of  service 
of  a  writ  the  address  of  the  plaintiff,  and  also,  his  own  name 
or  firm  and  place  of  business,  and  also,  if  his  place  of  busi- 
ness shall  be  more  than  two  miles  from  the  Court  House  at 
St.  John's,  another  proper  place  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  two  miles  from  the 
place  at  which  the  writ  has  been  issued,  or  from  that  at 
which  it  is  returnable,  where  writs,  notices,  pleadings,  peti- 
tions, orders,  summonses,  warrants,  and  other  documents, 
proceedings  and  written  communications  may  be  left  for 
him. 

2.  A  plaintiff  suing  in  person  shall  indorse  upon  the  writ 
of  summons  and  notice  in  lieu  of  service  of  a  writ,  his  place 
of  residence  and  occupation,  and  also,  it  his  place  of  resi- 
dence shall  be  more  than  two  miles  from  the  place  at  which 
the  writ  has  been  issued  or  at  which  it  is  returnable,  another 
proper  place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  two  miles  distant  as  aforesaid,  where  writs, 
notices,  pleadings,  petitions,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  written  communica- 
tions may  be  left  him. 

3.  In  all  cases  were  proceedings  are  commenced  otherwise 
than  by  writ,  the  rules  of  this  order  shall  apply  to  the  docu- 
ment by  which  such  proceedings  shall  be  originated,  as  if  it 
were  a  writ. 


ORDER  V. 

(K.  0.  6). 

Issue  of  Writ. 

1.  A  writ  of  summons  may  be  issued  at  any  place  where  issue  of  WHt 
a  Commissioner  of  the  Supreme  Court  for  the  issue  of  wnts*^'^"™™®"*^- 
resides. 

2.  Writs  of  summons  issued  in  St.  John's  shall  be  issued 
Plit  of  the  Registry. 
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o.  5.  3.  Writs  of  summons  shall  be  prepared  by  the  plaintiff 

"*   '  '  or  his  solicitor,  and  shall  be  written  or  printed,  or  partly 

written  and  partly  printed. 

4.  When  u  wiic  of  summons  is  issued  returnable  in  Saint 
John's  against  a  defendant  who  resides  in  the  Central  Judi- 
cial District,  it  shall  be  made  returnable  within  four  days 
after  service  thereof.  In  case  the  defendant  resides  in  the 
Northern  or  Southern  Judicial  District,  such  writ  shall  be 
made  returnable  within  eight  days  after  service.  In  case 
the  defendant  resides  outside  the  jurisdiction,  such  writ 
shall  be  made  returnable  within  such  time  as  the  Court  or 
Judge  may  direct. 

5.  Every  writ  of  summons  issued  out  of  the  Registry 
shall  be  signed  by  the  proper  officer  and  sealed  with  the 
seal  of  the  Supreme  Court,  and  shall  thereupon  be  deemed 
to  be  issued. 

6.  Every  writ  of  summons  issued  outside  of  St.  John's 
shall  be  signed  by  the  Commissioner  issuing  the  same,  and 
shall  thereupon  be  deemed  to  be  issued 

7.  Where  a  writ  of  summons  is  issued  outside  of  Saint 
John's  and  made  returnable  in  St,  John's,  the  plaintiff  or 
his  solicitor  shall,  in  piesenting  any  such  writ  to  a  Commis- 
nioner  for  signature,  leave  witli  him  a  coj-y  thereof  and  of 
all  the  indorsements  and  memoranda  theuon  and  of  the 
statement  of  claim,  and  such  copy  shall  be  signed  by  the 
solicitor  leaving  the  same,  or  by  the  plaintiff  himself  if  he 
sues  in  person.  The  Commissioner  shall  forthwith  transmit 
the  said  copy  to  tlie  Registry  for  entry  in  the  Cause  Book 
and  for  filing. 

8.  An  entry  of  every  writ  issued  returnable  in  St.  John's 
shall  be  made  by  the  proper  officer  in  a  book  to  be  called 
the  Cause  Book.,  which  is  to  he  kept  in  the  Registry,  in  the 
manner  in  which  Cause  Books  arc  now  kept,  and  the  action 
shall  be  distinguished  by  the  date  of  the  year,  and  a  num- 
ber, in  the  manner  in  which  causes  are  now  distinguished  in 
such  Cause  Book.s. 

9  Where  a  cause  is  commenced  by  an  originating  sum- 
moi.'S,  such  summons  shall  be  taken  out  in  the  Registry,  and 
shall  be  signed  and  sealed  by  the  proper  officer.  It  shall  be 
the  duty  of  the  officer  issuing  such  summons  to  enter  it  in 
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iho  Ciiuse  Book,  and  to  distinguislv  it  by  the  date  of  the  0.5. 
year  and  a  number,  as  in  the  case  of  writs,  "' 

10.  Where  a  cause  is  commenced  by  petition,  such  peti- 
tion shall  be  brought  to  the  Kegistry,  and  shall  be  marked 
and  entered  in  the  Cause  Book,  and  distinguished  by  the 
date  of  the  year  and  a  number,  as  in  the  case  of  writs. 
Every  petition  in  insolvency  shall  be  brought  to  the  Regis- 
try and  shall  in  like  manner  be  marked,  entered  and  distin- 
guished. 

11.  All  causes,  matters  or  proceedings  commenced  in  the 
Supreme  Court,  whether  commenced  by  writ,  originating 
summons  or  petition,  and  all  petitions  in  insolvency  shall  be 
distributed  amongst  the  Judges  thereof  in  rotation,  and  shall 
be  marked  with  the  name  of  one  of  the  Judges  according  to 
such  rota 

12.  The  Registrar  shall  be  responsible  for  such  distribu- 
tion being  made  according  to  regular  and  just  rotation,  and 
in  such  manner  as  lu  keep  secret  from  all  persons  the  rota 
or  succession  of  Judges. 

13.  All  interlocutory  applications  in  any  cause,  matter  or 
proceeding,  shall  be  marked  by  the  solicitor  with  the  name 
of  the  Judge  according  to  rota  and  shall  be  dealt  with  by 
him 

14.  The  issue  of  a  writ  of  summons  in  Probate  actions  not 
directed  under  a  petition  shall  be  preceded  by  the  filing  of 
an  affidavit  made  by  the  plaintiff,  or  one  of  the  plaintiffs,  in 
verification  of  the  claim. 

15  The  affidavit  for  the  issuing  of  a  warrant  of  attach- 
ment, or  for  an  order  for  such  warrant,  shall  be  in  the  forms 
Nos.  8  and  9  in  Appendix  A.  and  the  warrant  shall  be  in  the? 
form  No.  10  in  Appendix  A.  respectively,  with  such  variations 
as  the  circumstances  may  require. 

IG.  The  affidavit  for  an  order  for  the  issue  of  a  warrant  of 
arrest  shall  be  in  the  form  Nos  11  and  12  in  Appendix  A, 
and  the  warrant  shall  be  in  the  form  No.  l:j  in  Appendix 
A.,  with  suci»  variations  as  circumstances  may  require. 

17.  Warrants  issued  in  St.  John's  shall  be  sealed  with  the 
«eal  of  the  Supreme  Court;  in  the  case  of  warrants  issued  in 
other  i)hices  than  St.  John's,  a  seal  shall  not  be  necossiiry. 
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oo.  0*7.  19.  As  soon  as  the  atUichnient  is  made,  notice  thereof  in 

writing,  in  the  form  No.  14  in  Appendix  A,  shall  be  given 
by  the  Sheriff  (»r  deputy  making  the  attachment  to  the  de- 
fendant, either  personally  or  by  leaving  the  same  at  his 
place  of  abode  or  business,  or  by  posting  the  same  addressed 
to  him  at  such  place  of  abode  or  business.  Neglect  to  give 
such  notice  shall  not  invalidate  the  attachment. 


Concuirent 
Writa. 


ORDER  VI. 

(K,  o.  6.) 

Concurrent  Writs. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of,  or  at 
any  time  during  twelve  months  after,  the  issuing  of  the 
original  writ  of  summons,  issue  one  or  more  concurrent 
writ  or  writs,  each  concurrent  writ  to  bear  teste  of  the  same 
day  as  the  original  writ,  and  to  be  marked  *' concurrent," 
with  date  of  issue ;  provided  always,  that  such  concurrent 
writ  or  writs  shall  only  be  in  force  for  the  period  during 
which  the  original  writ  in  such  action  shall  be  in  force. 

2.  A  writ  for  service  within  the  jurisdiction  may  be  issued 
and  marked  as  a  concurrent  writ  with  one  for  service,  or 
whereof  notice  in  lieu  of  service  is  to  be  given,  out  of  the 
jurisdiction;  and  a  writ  for  service,  or  whereof  notice  in 
lieu  of  service  is  to  be  given,  out  of  the  jurisdiction,  may  be 
issued  and  marked  as  a  concurrent  writ  with  one  for  service 
within  the  jurisdiction* 


ORDER  VII. 

(E.  o.  7.) 

Disclosure  by  Solicitors. 

Diwjioaureby  1.  Every  solicitor  whose  name  sliall  be  indorsed  on  any 

^^'  writ  of  summons  shall  on  demand  in  writing  made  by  or  on 

behalf  of  any  defendant  who  has  been  served  therewith  or 
has  appeared  thereto,  declare  forthwith  in  writing  whether 
sucli  writ  has  been  issued  by  him  or  with  his  authority  or 
privity;  and  if  such  solicitor  shall  declare  that  the  writ  was 
not  issued  by  him  or  with  his  authority  or  privity,  all  pro- 
ceedings upon  the  same  shall  be  stayed,  and  no  further 
proceedings  shall  be  taken  thereupon  without  lec^ve  of  th^ 
Court  or  a  Judge. 
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Change  of  Solicitors. 

2.  A  party  suing  or  defending  by  a  solicitor  shall  be  ato.  8. 
liberty  to  change  his  solicitor  in  any  cause  or  matter  with-"**  ^'^* 
out  an  order  for  that  purpose,  upon  notice  of  sucli  cliange 
being  filed  in  the  Registry  with  the  proper  officer,  but  until 
such  notice  is  filed  and  a  copy  thereof  served  the  former 
solicitor  shall  be  considered  the  solicitor  of  the  party  until 
the  final  conclusion  of  the  cause  or  matter. 

OKDER  VIII. 

(E.  o.  8.) 

Renewal  of  Writ. 

1.  No  original  writ  of  summons  shall  be  in  force  for  more  Renewal  of 
than  twelve  months  from  the  day  of  the  dat<5  thereof,  in- 
cluding the  day  of  such  date ;  but  if  any  defendant  therein 
named  shall  not  have  been  served  therewith,  the  plaintiff' 

may,  before  the  expiration  of  the  twelve  months,  apply  to 
the  Registrar  or  to  a  Commissioner  for  leave  to  renew  the 
writ;  and  the  Registrar  or  Commissioner,  if  satisfied  that 
reasonable  efforts  have  been  made  to  serve  such  defendant, 
or  for  other  good  reason,  may  renew  the  original  or  concur- 
rent writ  for  six  months  from  the  date  of  such  renewal, 
inclusive,  and  so  from  time  to  time  during  the  currency  of 
the  renewed  writ.  And  the  writ  shall  in  such  case  be  re- 
newed by  being  marked  *'  renewed,"  and  the  date  of  the  day, 
month,  and  the  year  of  such  renewal ;  and  a  writ  so  renewed 
shall  remain  in  force  and  be  available  to  prevent  the  opera- 
tion of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes,  from 
the  date  of  the  issuing  of  the  original  writ  If  the  Regis 
trar  or  Commissioner  shall  decline  to  renew  a  writ  a  Judge 
may,  upon  application,  direct  it  to  be  renewed. 

2.  The  production  of  a  writ  purporting  to  have  been  re- 
newed in  manner  aforesaid,  shall  be  sufficient  evidence  of  its 
having  been  so  renewed,  and  of  the  commencement  of  the 
action  as  of  the  first  date  of  such  renewed  writ  for  all  pur- 
poses, 

3.  Where  a  writ,  of  which  the  production  is  necessary, 
has  been  lost,  the  Court  or  Judge,  upon  being  satisfied  of  the 
loss  and  of  the  correctness  of  a  copy  thereof,  may  order  that 
such  copy  shall  be  used  in  lieu  of  the  original  writ. 
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o.  9.  ORDER  IX. 

rr.  1-6. 

{ E,  O.  9. ) 

Service  of  Writ. 
Mode  of  Service. 

1.  No  service  of  writ  shall  be  required  when  the  defen- 
dant by  his  solicitor  undertakes  in  writing  to  accept  service, 
and  enters  an  appearance. 

2.  When  service  is  required  the  writ  shall,  wherever  it  is 
practicable,  be  served  in  the  manner  in  which  personal  ser- 
vice is  now  raade,  but  if  it  be  made  to  appear  to  the  Court 
or  to  a  Judge  that  the  plaintiff  is  from  any  cause  unable  to 
effect  prompt  personal  service,  the  Court  or  .fudge  may  make 
such  order  for  substituted  or  other  service,  or  for  the  substi- 
tution for  service  of  notice  by  advertisement  or  otherwise, 
as  may  seem  just. 

On  Pariictdar  Defendants. 

3.  When  husband  and  wife  are  both  defendants  to  the 
action,  they  shall  both  be  served,  unless  the  Court  or  a  Judge 
shall  otherwise  order. 

4.  When  an  infant  is  a  defendant  to  the  action,  service  on 
his  father  or  guardian,  or,  if  none,  then  upon  the  person  with 
whom  the  infant  resides  or  under  whose  cue  he  is,  shall, 
unless  the  Court  or  Judge  otherwise  orders,  be  deemed  good 
service  on  the  infant;  provided  that  the  Court  or  Judge  may 
order  that  service  made  or  to  be  made  on  the  infant  shall  be 
deemed  good  service 

5  When  a  lunatic  or  person  of  unsound  mind,  not  so 
found  by  inquisition,  is  a  defendant  to  the  action,  service  on 
the  committee  of  the  lunatic,  or  on  the  person  with  whom 
the  person  of  unsound  mind  resides  or  under  whose  care  he 
is,  shall,  unless  the  Court  or  Judge  otherwise  orders,  be  deem- 
ed good  service  on  such  defendant, 

6.  In  the  absence  of  any  statutory  provision  regulating 
service  of  process,  every  writ  of  summons  issued  against  a 
corporation  aggregate,  may  be  served  on  the  mayor  or  other 
head  officer,  or  on  the  clerk,  treasurer  or  secretary,  of  such 
corporation ;  and  where  by  any  statute,  provision  is  made 
for  service  of  any  writ  of  summons,  bill,  petition,  summons, 
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or  other  process,  upon  any  corporation,  or  upon  any  society  oo.  lo  a  ii. 
or  fellowship,  or  any  body  or  number  of  persons,  whether 
corpomte  or  unincorporate,  every  writ  of  summons  may  be 
served  in  the  manner  so  provided. 

/n  Actions  to  Recover  Lands. 

7.  Service  of  a  writ  of  summons  in  an  action  to  recover 
land  may,  in  case  of  vacant  possession,  when  it  cannot  other- 
wise be  effected,  be  made  by  posting  a  copy  of  the  writ  upon 
the  door  of  the  dwelling-house  or  other  conspicuous  part  of 
the  property. 

Oenerally, 

8  The  person  serving  a  writ  of  summons  shall  forthwith 
after  such  service  indorse  on  the  writ  the  day  of  the  month 
and  week  of  the  service  thereof  and  the  hour  of  such  service; 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of  non- 
appem-ancc,  to  proceed  by  default  This  rule  shall  apply  to 
substituted  as  well  as  otiier  service. 

ORDER  X. 

(E.  O.  10.) 

Substituted  Service, 

Every  application  to  the  Court  or  a  Judge  for  an  order  for  substituted 
substituted  or  other  service,  or  for  the  substitution  of  notice  ^^^°®* 
for  service,  shall  be  supported  by  an  affidavit  setting  forth 
the  grounds  upon  which  the  application  is  made. 

ORDER  XL 

(E.  O.  11.) 

Service  out  of  the  Jurisdiction. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  summons,  service  out  of 
or  notice  of  a  writ  of  summons,  may  be  allowed  by  theJ^*'^^^^**^- 
Court  or  a  Judge  whenever — 

(a)  The  whole  subject-matter  of  the  action  is  land  situate 

within  the  jurisdiction  (with  or  without  rents  or 
profits);  or 

(b)  Any  act,  deed,  will,  contract,  obligation  or  liability 

affecting  land  situate  within  the  jurisdiotion^  Je 
12 
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o.  11.  sought  to  be  construed,  rectified,  set  aside,  or  en- 

"*•  *'  *•  forced  in  the  action  ;  or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or 

ordinarily  resident  within  the  jurisdiction  ;  or 

(d)  The  action  is  for  the  administration  of  the  estate  of 

any  deceased  person,  who  at  the  time  of  his  death 
was  domiciled  within  the  jurisdiction,  or  for  the 
execution  (as  to  property  situate  within  the  juris- 
diction) of  the  trusts  of  any  written  instrument, 
of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law 
of  this  Colony ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breacli 

within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to  the  terms  thereof,  ought 
to  be  performed  within  the  jurisdiction;  or 

(f)  Any  injunction  is  sought  as  to  anything  to  be  done 

within  the  jurisdiction,  or  any  nuisance  within  the 
jurisdiction  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  also  sought  in 
respect  thereof ;  or 

(g)  Any  person  out  of  the  jurisdiction  is  a  necessary  or 

proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  juris- 
diction. 

2.  In  Probate  actions  service  of  a  writ  of  summons,  or 
notice  of  a  writ  of  summons,  may  by  leave  of  the  Court  or 
a  Judge  be  allowed  out  of  the  jurisdiction. 

3.  Every  application  for  leave  to  serve  such  writ  or  notice 
on  a  defendant  out  of  the  jurisdiction  shall  be  supported  by 
aflBdavit  or  other  evidence,  stating  that  in  the  belief  of  the 
deponent  the  plaintiff  has  a  good  cause  of  action,  and  show- 
ing in  what  place  or  country  such  defendant  is  or  probably 
may  be  found,  and  whether  such  defendant  is  a  British  sub- 
ject or  not,  and  the  grounds  upon  which  the  application  is 
made ;  and  no  such  leave  shall  be  granted  unless  it  shall  be 
made  sufficiently  to  appear  to  the  Court  or  Judge  that  the 
case  is  a  proper  one  for  service  out  of  the  jurisdiction  under 
this  Order. 
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4.  Any  order  giving  leave  to  effect  such  service  or  give  oo.  ii  a  i«. 
such  notice  shall  limit  a  time  after  such  service  or  notice 

within  which  such  defendant  is  to  enter  an  appearance,  such 
time  to  depend  on  the  place  or  country,  where  or  within 
which  the  writ  is  to  be  served  or  the  notice  given. 

5.  When  the  defendant  is  neither  a  Britisli  subject  nor  in 
British  dominions,  notice  of  the  writ,  and  not  the  writ  itself, 
is  to  be  served  upon  him. 

G.  Notice  in  lieu  of  service  shall  be  given  in  the  manner 
in  which  writs  of  summons  are  served. 

OEDER  XII. 

(E.  o.  12.) 

Appearance. 

1.  A  defendant  shall  enter  his  appearance  to  a  writ  re- Appearance, 
turnable  in  St.  John's  by  delivering  to  the  proper  oflBcer  in 

the  Registry  for  filing  and  entry,  a  memorandum  in  writing 
similar  to  the  form  No.  15  in  Appendix  A,  dated  on  the  day 
of  delivering  the  same,  and  containing  the  name  of  the 
defendant's  solicitor  or  stating  that  defendant  defends  in 
person. 

2.  The  solicitor  of  a  defendant  appearing  in  St.  John's  by 
a  solicitor,  shall  state  in  such  memorandum  his  place  of 
business  or  his  address  for  service,  which  shall  not  be  more 
than  two  miles  from  the  Court  House  in  St.  John's. 

3.  A  defendant  appearing  in  person  in  St.  John's  shall 
state  in  such  memorandum  his  address,  and  a  place  to  be 
called  his  address  for  service,  which  shall  not  be  more  than 
two  miles  from  the  Court  House  in  St  John's. 

4.  If  the  memorandum  does  not  contain  such  address  it 
shall  not  b3  received ;  and  if  any  such  address  shall  be  illu- 
sory or  fictitious,  the  appearance  may  be  set  aside  by  the 
Court  or  a  Judge  on  the  application  of  the  plaintiff. 

5.  If  two  or  more  defendants  in  the  same  action  shall  ap- 
pear by  the  same  solicitor  and  at  the  same  time  the  names 
of  all  the  defendants  so  appearing  shall  be  inserted  in  one 
memorandum. 

6.  A  solicitor  not  entering  an  appearance  in  pursuance  of 
his  written  undertaking  so  to  do,  shall  be  liable  to  attach- 
ment. 
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o.  i».  7.  A  defendant  may  appear  at  any  time  before  judgment. 

8.  lu  probate  actions  any  person  not  named  in  the  writ 
may  intervene  mid  appear  in  the  action  as  heretofore,  on 
filing  an  affidavit  showing  how  he  is  interested  in  the  estate 
of  the  deceased. 

9.  Any  person  not  named  as  a  defendant  in  a  writ  of 
summons  for  the  recovery  of  land  may  by  leave  of  the  Court 
or  a  Judge  appear  and  defend,  on  filing  an  affidavit  showing 
that  he  is  in  possession  of  tlie  land  either  by  himself  or  by 
his  tenant. 

10.  Any  person  appearing  to  defend  an  action  for  the  re- 
covery of  land  as  landlord,  in  respect  of  property  whereof  he 
is  in  possession  only  by  his  tenant,  shall  state  in  his  appear- 
ance that  he  appears  as  landlord. 

11.  Where  a  person  not  named  as  defendant  in  any  writ 
for  the  recovery  of  land  has  obtJiined  leave  of  the  Court  or  a 
Judge  to  appear  and  defend,  he  shall  enter  an  appearance, 
according  to  the  foregoing  rules  of  this  order,  intituled  in  the 
action  against  the  party  named  in  the  wiit  as  defendant,  and 
shall  forthwith  give  notice  of  such  appearance  to  the  plain- 
tiff's solicitor,  or  to  the  plaintiff  if  he  sues  in  person,  and 
shall  in  all  subsequent  proceedings  l)c  named  as  a  party  de- 
fendant to  tlje  action 

12.  Any  person  appearing  to  a  writ  for  the  recovery  of 
land  shall  be  at  liberty  to  limit  his  defence  to  a  part  only 
of  the  property  mentioned  in  the  writ,  describing  that  part 
with  reasonable  certainty  in  his  memorandum  of  appearance, 
and  an  appearance,  where  the  defence  is  noi  limited  as  above- 
mentioned,  shall  be  deemed  an  appearance  to  defend  for  the 
whole. 

13.  A  defendant  before  appearing  shall  be  at  liberty,  with- 
out obtaining  an  order  to  enter  or  entering  a  conditional 
appearance,  to  serve  notice  of  motion  to  set  aside  the  service 
upon  him  of  the  writ  or  notice  of  the  writ  or  to  discharge 
the  order  authorizing  such  service. 
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OEDEE  XIII.  o.  18. 

r.  1. 

(s.  O.  14.) 

Leave  to  Sign  Judgment  and  Defend  whebb  Wbit  for 
Liquidated  Demand,  &c. 

1.  In  all  actions  where  the  plaintiff  seeks  only  to  recover 
n  debt  or  liquidated  demand  in  money  payable  by  the  de- 
fendant, with  or  without'interest,  arising  (A)  upon  a  contract, 
express  or  implied  (as,  for  instance,  on  a  bill  of  exchange, 
promissory  note,  or  cheque,  or  other  simple  contract  debt) ; 
or  {B)  on  a  bond  or  contract  under  seal  for  payment  of  a 
liquidated  amount  of  money  ;  or  (C)  on  a  statute  where  the 
sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in 
the  nature  of  a  debt  other  than  a  penalty ;  or  (D)  on  a  gua- 
rantee, whether  under  seal  or  not,  where  the  claim  against 
the  principal  is  in  respect  of  a  debt  or  liquidated  demand 
only ;  or  (E)  on  a  trust ;  or  (F)  in  actions  for  the  recovery 
of  land,  with  or  without  a  claim  for  rent  or  mesne  profits, 
by  a  landlord  against  a  tenant  whose  term  has  expired  or 
his  been  duly  detennined  by  notice  to  quit,  or  has  become 
liable  to  forfeiture  for  non-payment  of  rent,  or  against  per- 
sons claiming  under  such  tenant;  and  the  defendant  appears 
and  pleads  thereto,  the  plaintiff  may,  on  affidavit  made  by 
himself,  or  by  any  other  pei-son  who  can  swear  positively  to 
the  facts,  verifying  the  cause  of  action  and  the  amount 
claimed  (if  any),  and  stating  that  in  his  belief  there  is  no 
defence  to  the  action,  apply  to  a  Judge  for  liberty  to  enter 
final  judgment  for  the  amount  so  claimed,  together  with 
interest  (if  any),  or  for  the  recovery  of  the  land  (with  or 
without  rent  or  mesne  profits),  as  the  case  may  be,  and  costs 
The  Judge  may  thereupon,  unless  the  defendant,  by  affidavit, 
by  his  own  viva  voce  evidence,  or  otherwise,  shall  satisfy  him 
that  he  has  a  good  defence  to  the  action  on  the  merits,  or 
disclose  such  facts  as  may  be  deemed  sufficient  to  entitle 
liim  to  defend,  make  an  order  empowering  the  plaintiff  to 
enter  judgment  accordingly. 

If  on  the  hearing  of  any  application  under  this  Eule  it 
shall  appear  that  any  claim  other  than  as  aforesaid  has  been 
included  with  the  statement  of  claim  with  the  writ,  the 
Judge  may,  if  he  shall  think  fit,  forthwith  amend  the  state- 
ment by  striking  out  such  claim,  or  may  deal  therewith  as 
if  no  other  claim  had  been  included  in  the  statement,  and 
allow  the  action  to  proceed  as  respects  the  residue  of  th^ 

claim- 
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o.  13.  2.  The  application  by  the  plaintiff  for  leave  to  enter  final 

*'''•  ^"^  judgment  under  the  last  preceding  rule  shall  be  made  by 

summons  returnable  not  Ics^  than  two  clear  days  after  ser- 
vice, accompanied  by  a  copy  of  the  affidavit  and  exhibits 
referred  to  therein. 

3.  The  defendant  may  show  cause  against  such  applica- 
tion by  aflBdavit,  or  (except  in  actions  for  the  recovery  of 
land)  by  offering  to  bring  into  Court  the  sum  claimed  by 
the  writ,  or  the  Judge  may  allow  the  defendant  to  be  ex- 
amined upon  oath.  Such  affidavit  shall  state  whether  the 
defence  alleged  goes  to  the  whole  or  to  part  only,  and  (if  so) 
to  what  part,  of  the  plaintiff's  claim  And  the  Judge  may, 
if  he  think  fit,  order  the  defendant  or  his  agent,  or,  in  the 
case  of  a  company  or  corporation,  any  officer  thereof,  to 
attend  and  be  examined  upon  oath,  or  to  produce  any  leases, 
deeds,  books,  or  documents,  or  copies  of  or  extracts  therefrom. 

4.  If  it  appear  that  the  defence  set  up  by  the  defendant 
applies  only  to  a  part  of  the  plaintiff's  claim,  or  that  any 
part  of  his  claim  is  admitted,  the  plaintiff  shall  have  judg- 
ment forthwith  for  such  part  of  his  claim  as  the  defence 
does  not  apply  to  or  as  is  admitted,  subject  to  such  terms  (if 
any)  as  to  suspending  execution,  or  the  payment  of  the 
amount  levied  or  any  part  tliereof  into  Court  by  the  Sheriff, 
the  taxation  of  costs,  or  otherwise,  as  the  Judge  may  think 
fit.  And  the  defendant  may  be  allowed  to  defend  as  to  the 
residue  of  the  plaintiff's  claim. 

5.  If  it  appear  to  the  Judge  that  any  defendant  has  a  good 
defence  to  or  ought  to  be  permitted  to  defend  the  action,  and 
that  any  other  defendant  has  not  such  defence  and  ought 
not  to  be  permitted  to  defend,  the  former  may  be  permitted 
to  defend,  and  the  plaintiff  shall  be  entitled  to  enter  final 
judgment  against  the  latter,  and  may  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed 
with  his  action  against  the  former 

6.  Leave  to  defend  may  be  given  unconditionally  or  sub- 
ject to  such  terms  as  to  giving  security,  or  time  or  mode  of 
trial,  or  otherwise,  as  the  Judge  may  think  fit. 

7.  Upon  the  hearing  of  the  application,  with  the  consent 
of  the  parties,  the  action  may  be  finally  disposed  of  without 
appeal  in  a  summary  manner. 
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8.  Where  leave,  whether  conditional  or  unconditional,  isoo.  13  &  14. 
given  to  defend,  the  Judge  shall  have  power  to  give  direc- 
tions as  to  the  further  conduct  of  the  action,  and  may  order 

the  action  to  be  forthwith  set  down  for  trial. 

9.  The  costs  of  and  incident  to  all  applications  under  this 
Order  shall  be  dealt  with  by  the  Judge  on  the  hearing  of 
the  application,  who  shall  order  by  and  to  whom,  and  when 
the  same  shall  be  paid,  or  may  refer  them  to  the  Judge  at 
the  trial :  Provided  that  in  case  no  trial  afterwards  takes 
place,  or  no  order  as  to  costs  is  made,  the  costs  shall  be  costs 
in  the  cause. 

10.  If  the  plaintiff  makes  an  application  under  this  Order 
where  the  ca.se  is  not  within  the  Order,  or  where  the  plain- 
tiff, in  the  opinion  of  the  Judge,  knew  that  the  defendant 
relied  on  a  contention  which  would  entitle  him  to  uncondi- 
tional leave  to  defend,  in  any  of  such  cases  the  application 
shall  be  dismissed  with  costs  to  be  paid  forthwith  by  the 
plaintiff. 

11.  A  tenant  shall  have  the  same  right  to  relief  after  a 
judgment  under  this  Order  for  recovery  of  land  on  the 
ground  of  forfeiture  for  non-payment  of  rent  as  if  the  judg- 
ment had  been  given  after  trial. 

ORDER  XIV. 

(E.  o.  15.) 

Application  "bou  an  Account. 

1  Where  the  claim  with  a  writ  is  for  an  account  under  Application  for 
Order  XIX.,  Rule  9,  or  involves  taking  an  account,  if  the  *"  *^°"'^^- 
defendant  either  fails  to  appear,  or  does  not  after  appear- 
ance, by  affidavit  or  otherwise,  satisfy  the  Court  or  a  Judge 
that  there  is  some  preliminary  question  to  be  tried,  an  order 
for  the  proper  accounts,  with  all  necessary  inquiries  and 
directions,  shall  be  forthwith  made. 

2.  An  application  for  such  order  as  mentioned  in  the  last 
preceding  rule  shall  be  made  by  summons  or  motion,  and  be 
supported  by  an  affidavit,  when  necessary,  filed  on  behalf  of 
the  plaintiff  stating  concisely  the  grounds  of  his  claim  to 
an  account.  The  application  may  be  made  at  any  time  after 
the  time  for  entering  an  appearance  has  expired. 
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O.  10. 
rr.  1-4. 


ORDER  XV. 

(R.  o.  la) 
Parties. 

/.—  Generally. 

1.  All  persons  may  be  joined  in  one  action  as  plaintifTs,  in 
whom  any  right  to  relief  in  respect  of  or  arising  out  of  the 
same  transaction  or  series  of  transactions  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative,  where  if 
such  pereons  brought  separate  actions  any  common  question 
of  law  or  fact  would  arise ;  provided  that,  if  upon  the  ap- 
plication of  any  defendant  it  shall  appear  that  such  joinder 
may  embarrass  or  delay  the  trial  of  the  action,  the  Court  or 
a  Judge  may  order  separate  trials,  or  make  such  other  order 
as  may  be  expedient.  And  judgment  may  be  given  for  such 
one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled 
to  relief;  for  such  relief  as  he  or  they  may  be  entitled  to 
without  any  amendment.  But  the  defendant,  though  un- 
successful, shall  be  entitled  to  his  costs  occasioned  by  so 
joining  any  person  who  shall  not  be  found  entitled  to  relief, 
unless  the  Court  or  a  Judge  in  disposing  of  the  costs  shall 
otherwise  direct. 

2.  Where  au  action  has  been  commenced  in  the  name  of 
the  wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether 
it  has  been  commenced  in  the  name  of  the  right  plaintiff, 
the  Court  or  Judge  may,  if  satisfied  that  it  has  been  so  com- 
menced through  a  bona  fide  mistake,  and  that  it  is  necessary 
for  the  determination  of  the  real  matter  iu  dispute  so  to  do, 
order  any  other  person  to  be  substituted  or  added  as  plain- 
tiff upon  such  terms  as  may  be  just. 

3.  Where  iu  au  action  any  person  has  been  improperly  or 
unnecessarily  joined  as  a  co-plaintiff,  and  a  defendant  has 
set  up  a  counter-claim  or  set-off,  he  may  obtain  tlie  benefit 
thereof  by  establishing  his  set-off  or  counter-claim  as  against 
the  parties  other  than  the  co-plaintiff  so  joined,  notwith- 
standing the  misjoinder  of  such  plaintiff  or  any  proceeding 
consequent  thereon. 

4  All  persons  may  be  joined  as  defendants  against  whom 
the  right  to  any  relief  is  alleged  to  exist,  whether  jointly, 
seversdly,  or  in  the  alternative.  And  judgment  may  be 
given  against  such  one  or  more  of  the  defendants  as  may  be 
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found  to  be  liable,  according  to  their  respective  liabilities,  o.  is. 
without  any  amendment.  ^'  *'^^* 

5  It  shall  not  be  necessary  that  every  defendant  shall  be 
interested  as  to  all  the  relief  prayed  for,  or  as  to  every  cause 
of  action  included  in  any  proceeding  against  him ;  but  the 
Court  or  a  Judge  may  make  such  order  as  may  appear  just 
to  prevent  any  defendant  from  being  embarrassed  or  put  to 
expense  by  being  required  to  attend  any  proceedings  in 
which  he  may  have  no  interest. 

6.  The  plaintiff'  may,  at  his  option,  join  as  parties  to  the 
same  action  all  or  any  of  tlie  persons  severally,  or  jointly 
and  severally  liable  on  any  one  contract,  including  parties 
to  bills  of  exchange  and  promissory  notes. 

7.  Where  the  plaintiff'  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  ledress,  he  may,  in  such  manner  as 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any  special 
order,  join  two  or  more  defendants,  to  the  intent  that  the 
question  as  to  which  (if  any)  of  the  defendants  is  liable,  and 
to  what  extent,  may  be  determined  as  between  all  parties. 

8.  Trustees,  executors  and  administrators  may  sue  and  be 
sued  on  behalf  of  or  as  representing  the  property  or  estate 
of  which  they  are  trustees  or  representatives,  without  join- 
ing any  of  the  persons  beneficially  interested  in  the  trust  or 
estate,  and  shall  be  considered  as  representing  such  persons ; 
but  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings, order  any  of  such  persons  to  be  made  parties  either  in 
addition  to  or  in  lieu  of  the  previously  existing  parties. 
This  rule  shall  apply  to  trustees,  executors  and  administm- 
tors  sued  in  proceedings  to  enforce  a  security  by  foreclosure 
or  otherwise. 

9.  Where  there  are  numerous  persons  having  the  same 
interest  in  one  cause  or  matter,  one  or  more  of  such  persons 
may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a 
Judge  to  defend  in  such  cause  or  matter  on  behalf  of  or  for 
the  benefit  of  all  persons  so  interested. 

10.  Where  in  proceedings  concerning  a  trust,  a  compromiee 
is  proposed  and  some  of  the  persons  interested  in  the  com- 
promise are  not  parties  to  the  proceedings,  but  there  arc 
other  persons  in  the  same  interest  before  the  Court  and  as* 
eenting  to  the  compromise,  the  Court  or  a  Judge,  if  satisfied 
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0^  15  that  the  compromise  will  be  for  the  benefit  of  the  abseut 

rr.  11-14.  persons,  and  that  to  require  service  on  such  persons  would 

cause  unreasonable  expense  or  delay,  may  approve  the  com- 
promise and  order  that  the  same  shall  be  binding  on  the 
absent  persons,  and  they  shall  be  bound  accordingly,  except 
where  the  order  has  been  obtained  by  fraud  or  non-disclo- 
sure of  material  facts. 

11.  Subject  to  the  provisions  of  the  Act  and  these  rules, 
in  all  probate  actions  the  rules  as  to  parties,  in  use  on  the 
probate  side  previously  to  the  commencement  of  this  Act, 
shall  continue  to  be  in  force. 

12.  No  cause  or  matter  shall  be  defeated  by  reason  of  the 
misjoinder  or  non-joinder  of  parties,  and  the  Court  may  in 
every  cause  or  niatter  deal  with  the  matter  in  controversy 
so  far  as  regards  the  rights  and  interests  of  the  parties  actu- 
ally before  it.  The  Couit  or  a  Judge  may,  at  any  stage  of 
the  proceedings,  either  upon  or  without  the  application  of 
either  party,  and  on  such  terms  as  may  appear  to  the  Court 
or  a  Judge  to  be  just,  order  that  the  names  of  any  parties 
improperly  joined,  whether  as  plaintifls  or  as  defendants,  be 
struck  out,  and  that  the  names  of  any  parties,  whether  plain- 
tiffs or  defendants,  who  ought  to  have  been  joined,  or  whose 
presence  before  the  Court  may  he  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added  No  person  shall  be  added  as  a  plaintiff 
suing  without  a  next  friend,  or  as  the  next  friend  of  the 
plaintiff'  under  any  disability,  without  his  own  consent  in 
writing  thereto.  Every  party  whose  name  is  so  added  as 
defendant  shall  be  served  with  a  writ  or  notice  in  manner 
hereinafter  mentioned,  or  in  such  manner  as  may  be  pre- 
scribed by  any  special  order,  and  the  proceedings  as  against 
such  party  shall  be  deemed  to  have  begun  only  on  the  ser- 
vice of  such  writ  or  notice: 

13.  Any  application  to  add  or  strike  out  or  substitute  a 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a  Judge 
at  any  time  before  trial  by  motion,  or  summons,  or  at  the 
trial  of  the  action  in  a  summary  manner. 

14.  Where  a  defendant  is  added  or  substituted,  the  plain- 
tiff shall,  unless  otherwise  ordered  by  the  Court  or  a  Judge, 
tile  an  amended  copy  of  and  sue  out  a  writ,  and  serve  such 


Digitized  by 


Google 


PartieB.  99 

new  defendant  with  such  writ  or  notice  in  lieu  of  service  o.  i»* 
thereof  in  the  same  manner  as  original  defendiints  are  served,  '"''*    "    ' 

///. — Persons  under  DisaUlity. 

15.  Infants  may  sue  as  plaintiffs  by  their  next  friends,  in 
the  manner  heretofore  practised  in  equity,  and  may,  in  like 
manner,  defend  by  their  guardians  appointed  for  th^t  pur- 
pose.  Married  women  may  sue  and  be  sued  as  provided  by 
the  Married  Women's  Property  Acts. 

16.  When  lunatics  and  persons  of  unsound  mind  not  so 
found  by  inquisition  might  respectively,  before  the  passing 
of  this  Act,  have  sued  as  plaintiffs,  or  would  have  been 
liable  to  be  sued  as  defendants  in  any  action  or  suit,  they 
may  respectively  sue  as  plaintiffs  in  any  action  by  their 
committee  or  next  friend  according  to  the  practice  in  equity, 
and  may  in  like  manner  defend  any  action  by  their  commit- 
tees or  guardians  appointed  for  that  purpose. 

17.  An  infant  shall  not  enter  an  appearance  except  by  his 
guardian  ad  litem.  No  order  for  the  appointment  of  sucli 
guardian  shall  be  necessary,  but  the  solicitor  applying  to 
enter  such  an  appearance,  shall  make  and  file  an  affidavit  in 
the  fonii  of  No,  16  in  Appendix  A,  with  such  variations  as 
circumstances  may  require. 

18.  Every  infant  served  with  a  petition  or  notice  of  motion, 
or  summons  in  a  matter,  shall  appear  on  the  hearing  thereof 
by  a  guardian  ad  litem  in  all  cases  in  which  the  appointment 
of  a  special  guardian  is  not  provided  for.  No  order  for  the 
appointment  of  such  guardian  shall  be  necessary,  but  the 
solicitor  by  whom  he  appears  shall  previously  make  and  file 
an  aflHdavit  as  in  the  last  rule  mentioned 

19.  Before  the  name  of  any  person  shall  be  used  in  any 
action  as  next  friend  of  any  infant,  or  other  party,  or  as  re- 
lator, such  person  shall  sign  a  written  authority  to  the  soli- 
citor for  that  purpase,  and  the  authority  shall  be  filed  in  the 
Registry. 

20.  In  Jill  causes  or  matters  to  which  any  infant  or  per- 
son of  unsound  mind,  whether  so  found  by  inquisition  or 
not,  or  person  under  any  other  disability,  is  a  party,  any 
consent  as  to  the  niode  of  taking  evidence  or  as  to  any  other 
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o.  15.  procedure,  sliall,  if  given  witli  the  consent  of  the  Court  or 

rr.  «i-«7.  ^  Judge  by  the  next  friend,  guardian,  committee,  or  other 

person  acting  on  behalf  of  the  person  under  disability,  have 

the  same  four  and  eflfect  as  if  such  party  were  under  no 

disability  and  had  given  such  consent. 

IV, — Proceedings  by  or  against  Pauper's, 

21.  Any  person  may  be  admitted  in  the  manner  hereto- 
fore accustomed  to  sue  or  defend  as  a  pauper  on  proof  that 
he  is  not  worth  $40,  his  wearing  apparel  and  the  subject- 
matter  of  the  cause  or  matter  only  excepted. 

22.  No  person  shall  be  permitted  to  sue  as  a  pauper  unless 
a  petition  (verified  by  affidavit)  setting  out  a  full  and  true 
statement  of  all  the  material  facts  to  the  best  of  the  depo- 
nent's knowledge  and  belief,  r-hall  be  produced  before  the 
Court  or  Judge  to  whom  the  application  is  made. 

23.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall 
not  be  liable  to  any  Court  fee. 

24.  Where  a  person  is  admitted  to  sue  or  defend  as  a 
pauper  the  Court  or  a  Judge  may,  if  necessary,  assign  a 
counsel  or  solicitor,  or  both,  to  assist  him,  and  a  counsel  or 
solicitor  so  assigned  shall  not  be  at  liberty  to  refuse  his 
assistance  unless  he  satisfies  the  Court  or  Judge  tliat  he  has 
some  good  reason  for  refusing. 

25.  Whilst  a  person  sues  or  defends  as  a  pauper  no  per- 
son shall  take,  or  agree  to  take,  or  seek  to  obtain  from  him 
any  fee,  profit,  or  reward,  for  the  conduct  of  his  business  in 
the  Court,  and  any  person  who  takes,  or  agrees  to  take,  or 
seeks  to  obtain  any  such  fee,  profit,  or  roward,  shall  be  guilty 
of  a  contempt  of  Court. 

26.  If  any  person  admitted  to  sue  or  defend  as  a  pauper 
gives,  or  agrees  to  give,  any  such  fee,  profit,  or  reward,  he 
shall  be  forthwith  dis-paupcred,  and  sliall  not  be  afterwards 
admitted  again  in  the  same  cause  to  sue  or  defend  as  a 
pauper. 

27.  It  shall  be  the  duty  of  the  solicitor  assigned  to  a  per- 
son admitted  to  sue  or  defend  as  a  pauper  to  take  care  that 
no  notice  is  served,  or  summons  issued,  or  petition  presented, 
without  good  cause, 


Digitized  by 


Google 


Parties,  101 

28.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  o.  i«. 

or  defend  as  a  pauper  shall,  unless  the  Court  or  a  Judge "' ^®"^*' 
shall  otherwise  direct,  be  taxed  as  in  other  cases. 

V. — Administration  and  Execution  of  Trusts. 

29.  In  any  case  in  which  the  right  of  the  next  of  kin  or 
a  class  shall  depend  upon  the  construction  which  the  Court 
or  a  Judge  may  put  upon  an  instrument,  and  it  shall  not  be 
known  or  shall  be  diflicult  to  ascertain  who  is  or  are  such 
next  of  kin  or  class,  and  the  Court  or  Judge  shall  con- 
sider that  in  order  to  save  expense  or  for  some  other  reason 
it  will  be  convenient  to  have  the  questions  of  construction 
determined  before  such  next  of  kin  or  class  shall  have  been 
ascertained  by  means  of  inquiry  or  otherwise,  the  Court  or 
Judge  may  appoint  some  one  or  more  persons  to  represent 
such  next  of  kin  or  class,  and  the  judgment  of  the  Court  or 
Judge  in  the  presence  of  such  persons  shall  be  binding  upon 
the  next  of  kin  or  class  so  represented. 

2.  In  any  other  case  in  which  any  next  of  kin  or  a  class 
shall  be  interested  in  any  proceedings,  the  Court 
or  Judge  may,  if,  having  regard  to  the  nature  and 
extent  of  the  interest  of  such  persons  or  any  of 
them,  it  shall  appear  expedient  on  account  of  the 
difficulty  of  ascertaining  such  persons,  or  in  order 
to  save  expense,  appoint  one  or  more  persons  to 
represent  all  or  any  of  such  next  of  kin  or  class, 
and  the  judgment  or  order  of  the  Court  or  Judge 
in  the  presence  of  the  persons  so  appointed  shall 
be  binding  upon  the  persons  so  represented. 

30.  Any  residuary  legatee  or  next  of  kin  entitled  to  a 
judgment  or  order  for  the  administration  of  the  estate  of 
a  deceased  person,  may  have  the  same  without  serving  the 
remaining  residuary  legatees  or  next  of  kin. 

M.  Any  legatee  interested  in  a  legacy  charged  upon  land 
and  any  person  interested  in  the  proceeds  of  such  land  di- 
rected to  be  sold,  and  who  may  be  entitled  to  a  judgment  or 
order  for  the  administration  of  the  estate  of  a  deceased  per- 
son, may  have  the  same  without  serving  any  other  legatee 
or  person  interested  in  the  proceeds  of  the  estate. 

32.  Any  one  of  several  cesluis  que  (rust  under  any  deed  or 
instrument  entitled  to  a  judgment  or  order  for  the  e^^ecution 
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o.  i«.  of  the  trusts  of  the  deed  or  instrument,  may  have  the  siime 

without  serving  uny  other  cestui  que  ti*tL9t. 

33.  Ill  all  cases  of  actions  for  the  prevention  of  waste  or 
otherwise  for  the  protection  of  property,  one  person  may 
sue  on  behalf  of  himself  and  all  persons  having  the  same 
interest. 

34.  Any  executor,  administrator,  or  trustee  entitled  there- 
to may  have  a  judgment  or  order  against  any  one  legatee, 
next  of  kin,  or  cestui  que  trust  for  the  administration  of  the 
estate  or  the  execution  of  the  trusts. 

35.  The  Court  or  a  Judge  may  require  any  person  to  be 
made  a  party  to  any  action  or  proceeding,  and  may  give  the 
conduct  of  the  action  or  proceeding  to  such  person  as  he 
may  think  fit,  and  may  make  such  order  in  any  particular 
case  as  he  may  think  just  for  placing  the  defendant  on 
the  record  on  the  same  footing  in  regard  to  costs  as  other 
parties  having  a  common  interest  with  him  in  the  matters 
in  question. 

36.  Wherever,  in  any  action  for  the  administration  of  the 
estate  of  a  deceased  person  or  the  execution  of  the  trusts  of 
any  deed  or  instrument,  or  for  the  partition  or  sale  of  any 
land,  a  judgment  or  an  order  has  been  pronounced  or  made 

(a)  Under  Order  XIV. 

(b)  Under  Order  XXX. 

(c)  Affecting  the  rights  or  interests  of  persons  not  parties 

to  the  action ; 
the  Court  or  a  Judge  may  direct  that  any  persons  interested 
in  the  estate  or  under  the  trust  or  in  the  land,  shall  be 
served  with  notice  of  the  judgment  or  order;  and  after  such 
notice  such  persons  shall  be  bound  by  the  proceedings,  in 
the  same  manner  as  if  they  had  originally  been  made  parties, 
and  shall  be  at  liberty  to  attend  the  proceedings  under  the 
judgment  or  order.  Any  person  so  served  may,  within  one 
month  after  such  service,  apply  to  the  Court  or  Judge  to 
discharge,  vary,  or  add  to  the  judgment  or  order. 

37.  It  shall  not  be  necessary  for  any  person  served  with 
notice  of  any  judgment  or  order,  to  obtain  an  order  for 
liberty  to  attend  the  proceedings  under  such  judgment  or 
order,  but  such  person  shall  be  at  liberty  to  attend  the  pro- 
ceedings upon  entering  an  appearance  in  the  same  manner, 
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and  subject  to  the  same  provisions,  as  a  defendant  entering  o.  15. 
an  appeamnce, 

*\8,  A  memorandum  of  the  service  upon  any  person  of 
notice  of  the  judgment  or  order  in  any  action  under  rule  36 
shall  be  entered  in  the  Kegistry  upon  due  proof  by  affidavit 
of  such  service. 

39.  Notice  of  a  judgment  or  order  served  pursuant  to 
rule  36  shall  be  entitled  in  the  action,  and  there  sliall  be 
endorsed  thereon  a  memomndum  in  tlie  form  No.  18  in 
Appendix  A. 

40.  Notice  of  a  judgment  or  order  on  an  infant  or  person 
of  unsound  mind  not  so  found  by  inquisition  shall  be  served 
in  the  same  manner  as  a  writ  in  an  action. 

41.  If,  in  any  cause.,  matter,  or  other  proceeding  it  shall 
appear  to  the  Court  or  a  Judge  that  any  deceased  person 
who  was  interested  in  the  matter  in  question  has  no  legal 
personal  representative,  the  Court  or  Judge  may  proceed  in 
the  absence  of  any  person  representing  the  esUite  of  the 
deceased  person,  or  may  appoint  some  person  to  represent 
his  estate  for  all  the  purposes  of  the  cause,  matter,  or  other 
proceeding,  on  such  notice  to  such  pei-sons  (if  any)  as  the 
Court  or  Judge  shall  think  fit,  either  specially  or  generally 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the  de- 
ceased person  in  the  same  manner  in  every  respect  as  if  a 
duly  constituted  legal  personal  representative  of  the  de- 
ceased had  been  a  party  to  the  cause,  matter  or  proceeding. 

42.  In  any  cause  or  matter  for  the  administration  of  the 
estate  of  a  deceased  person,  no  party  other  than  the  executor 
or  administrator  shall,  unless  by  leave  of  the  Court  or  Judge, 
be  entitled  to  appear  either  in  Court  or  in  Chambers  on  the 
claim  of  any  person  not  a  party  to  the  cause  or  matter 
against  the  estate  of  the  deceased  person  in  respect  of  any 
debt  or  liability.  The  Court  or  a  Judge  may  direct  or  give 
liberty  to  any  other  party  to  the  cause  or  matter  to  appear, 
either  in  addition  to  or  in  the  place  of  the  executor  or  ad- 
ministrator, upon  such  terms  as  to  costs  or  otherwise  as  they 
or  he  shall  think  fit. 

VI. — Third  Party,  Procedure 

43.  Where  a  defendant  claims  to  be  entitled  to  contribu- 
tion, or  indemnity  over  against  any  person  not  a  party  to 
the  action,  he  may,  by  leave  of  the  Court  or  a  Judge  issue 
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o.  15.  a  notice  (hereinafter  called  the  third-party  notice)  to  that 

rr.  44-46.  effect  Stamped  with  the  seal  of  the  Court.     A  copy  of  such 

notice  shall  be  filed  with  the  proper  officer  and  served  on 
such  person  according  to  the  rules  relating  to  the  service  of 
wiits.  The  notice  shall  state  the  nature  and  grounds  of  the 
claim,  and  shall,  unless  otherwise  ordered  by  the  Court  or 
a  Judge,  be  served  within  the  time  limited  for  delivering  his 
defence.  Such  notice  may  be  in  the  form  or  to  the  effect  of 
the  form  No.  1  in  Appendix  B.  with  such  variations  as  cir- 
cumstances may  require,  and  therewith  shall  be  served  a 
copy  of  the  statement  of  claim  in  the  action. 

44.  If  a  person  not  a  party  to  the  action,  who  is  served  as 
mentioned  in  the  foregoing  rule  (hereinafter  called  the  third 
party),  desires  to  dispute  the  plaintiff"s  claim  in  the  action 
as  against  the  defendant  on  whose  behalf  the  notice  has 
been  given,  or  his  own  liability  to  the  defendant,  the  third 
party  must  enter  an  appearance  and  defence  in  the  action 
within  four  days  from  the  service  of  the  notici*.  In  default 
of  his  so  doing,  he  shall  be  deemed  to  admit  the  validity  of 
the  judgment  obtained  against  such  defendant,  whether 
obtained  by  consent  or  otherwise,  and  his  own  liability  to 
contribute  or  indemnify,  as  the  case  may  bf,  to  the  extent 
claimed  in  the  third-party  notice.  ProvidtMl  always,  that 
a  person  so  served  and  failing  to  appear  and  defend  within 
the  said  period  may  apply  to  the  Court  or  a  Judge  for  leave 
to  appear  and  defend,  and  such  leave  may  be  given  upon 
such  terms,  if  any,  as  the  Court  or  Judge  shall  think  fit. 

45.  Where  a  third  party  makes  default  in  entering  an 
appearance  and  defence  in  the  action,  in  case  the  defendant 
giving  the  notice  suffer  judgment  by  default,  he  shall  be  en- 
titled at  any  time,  after  satisfaction  of  the  jjidgment  against 
himself,  or  before  such  satisfaction  by  leave  of  the  Court  or 
a  Judge,  to  enter  judgment  against  the  third  party  to  the 
extent  of  the  contribution  or  indemnity  claimed  in  the  third 
party  notice ;  provided  that  it  shall  be  lawful  for  the  Court 
or  a  Judge  to  set  aside  or  vary  such  judgment  upon  such 
terms  as  may  seem  just. 

46.  Where  a  third  party  makes  default  in  entering  an 
appearance  and  defence  in  the  action,  in  case  the  action  is 
tried  and  results  in  favor  of  the  plaintiff,  the  Judge  who 
tries  the  action  may,  at  or  after  the  trial,  enter  such  judg- 
ment as  the  nature  of  the  case  may  require  for  the  defen- 
dant giving  the  notice,  against  the  third  party ;   provided 
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that  execution  thereof  be  not  issued  without  leave  of  the  0.15. 
Judge  until  after  patisfaction  by  such  defendant  of  the  ver-"' 
diet  or  judgment  against  him.  And  if  the  action  is  finally 
decided  in  the  plaintiff's  favour,  otherwise  than  by  trial,  the 
Court  or  a  Judge  may,  on  application  by  motion  or  summons, 
as  the  case  may  be,  order  such  judgment  as  the  nature  of 
the  case  may  require  to  be  entered  for  the  defendant,  giving 
the  notice,  against  the  third  party  at  any  time  after  satisfac- 
tion by  the  defendant  of  the  amount  recovered  by  the  plain- 
tiff against  him. 

47.  If  a  third  party  appears  and  defends,  pursuant  to  the 
third-party  notice,  tlie  defendant  giving  the  notice  may  apply 
to  the  Court  or  a  Judge  for  directions,  and  the  Court  or  Judge, 
upon  the  hearing  of  such  application,  may,  if  satisfied  that 
there  is  a  question  proper  to  be  tried  as  to  the  liability  of 
the  third  party  to  make  the  contribution  or  indemnity 
claimed,  in  whole  or  in  part,  order  the  question  of  such 
liability,  as  between  the  third  party  and  the  defendant  giv- 
ing the  notice,  to  be  tried  in  such  manner,  at  or  after  the 
trial  of  the  action,  as  the  Court  or  Judge  may  direct;  and, 
if  not  so  satisfied,  may  order  such  judgment  as  the  nature 
of  the  case  may  require  to  be  entered  in  favor  of  the  defen- 
dant giving  the  notice  against  the  third  party. 

48.  The  Court  or  a  Judge  upon  the  hearing  of  the  appli- 
cation mentioned  in  preceding  rule,  may,  if  it  shall  appear 
desirable  to  do  so,  give  the  third  party  liberty  to  defend  the 
action,  upon  such  terms  as  may  be  just,  or  to  appear  at  the 
trial  and  take  such  part  therein  as  may  be  just,  and  gene* 
rally  may  order  such  proceedings  to  be  taken,  documents  to 
be  delivered,  or  amendments  to  be  made,  and  give  such  direc 
tions  as  to  the  Court  or  Judge  shall  appear  proper  for  having 
the  question  most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  third  party  shall  be 
bound  or  made  liable  by  the  judgment  in  the  action. 

49.  The  Court  or  a  Judge  may  decide  all  questions  of 
costs,  as  between  a  third  party  and  the  other  parties  to  the 
action,  and  may  order  any  one  or  more  to  pay  the  costs  of 
any  other  or  others  or  give  such  direction  as  to  costs  as  the 
justice  of  the  case  may  require. 

50.  Where  a  defendant  claims  to  be  entitled  to  contribu* 
tion  or  indemnity  against  any  other  defendant  to  the  actiouj 
a  notice  may  be  issued  and  the  same  procedure  shall  be 
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oo.  15  &  16.  adopted,  for  the  deterniinatiou  of  such  questions  between 
the  defendants,  as  would  be  issued  and  taken  ag^iinst  such 
other  defendant,  if  such  last-mentioned  defendant  were  a 
third  party ;  but  nothing  herein  contained  shall  prejudice 
the  rights  of  the  plaintiff  against  any  defendant  in  the 
action. 

ORDEK  XVL 

(  E.  o.  17.  ) 

Change  of  Parties  by  Deatii,  &c. 

b^dcath°'^c'^*^*'^  ^*  ^  cause  or  matter  shall  not  become  abated  by  reason 
of  the  marriage,  death,  or  insolvency  of  any  of  the  parties, 
if  the  cause  of  action  survive  or  continue,  and  shall  not 
become  defective  by  the  assignment,  creation,  or  devolution 
of  any  estate  or  title  j^^Tirfen^e  lite ;  and,  whether  the  cause 
of  action  survives  or  not.  there  shall  be  no  abatement  by 
reason  of  the  death  of  either  party  between  the  verdict  or 
finding  of  the  issues  of  fact  and  the  judgment,  but  judgment 
may  in  such  case  be  entered,  notwithstanding  the  death. 

2.  In  case  of  the  marriage,  death,  or  insolvency,  or  devo- 
lution of  estate  by  operation  of  law,  of  any  party  to  a  cause 
or  matter,  the  Court  or  a  Judge  may,  if  it  be  deemed  neces- 
sary for  the  complete  settlement  of  all  the  questions  in- 
volved, order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  party 
be  made  a  party,  or  be  served  with  notice  in  such  manner 
and  form  as  hereinafter  prescribed,  and  on  such  terms  as 
the  Court  or  Judge  shall  think  just,  and  shall  make  such 
order  for  the  disposal  of  the  cause  or  matter  as  may  be  just. 

3.  In  case  of  an  assignment,  creation,  or  devolution  of 
any  estate  or  title  pendente  lite,  the  cause  or  matter  may  be 
continued  by  or  against  the  person  to  or  upon  whom  such 
estate  or  title  has  come  or  devolved. 

4.  Where  by  reason  of  marriage,  death,  or  insolvency,  or 
any  other  event  occurring  after  the  commencement  of  a 
cause  or  matter,  and  causing  a  change  or  transmission  of  in- 
terest or  liability,  or  by  reason  of  any  person  interested 
coming  into  existence  after  the  commencement  of  the  cause 
or  matter,  it  becomes  necessary  or  desirable  that  any  person 
not  already  a  party  should  be  made  a  party,  or  that  any 
person  already  a  party  should  be  made  a  party  in  another 
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Ciipacity,  an  order  that  the  proceedings  shall  be  carried  on  o.  lo. 
between  the  continuing   parties,  and  such    new   party  or""*^'^' 
parties,  may  be  obtained  ex  parte  on  application  to  the  Court 
or  a  Judge,  upon  an  allegation  of  such  change,  or  transmis- 
sion of  interest  or  liability,  or  of  any  such  person  interested 
having  come  into  existence. 

5.  An  order  obtJiined  as  in  the  last  preceding  rule  men- 
tioned, shall  unless  the  Court  or  Judge  shall  otherwise 
direct,  be  served  upon  the  continuing  party  or  parties,  or 
their  solicitors,  and  also  upon  each  such  new  party,  unless 
the  person  making  the  application  be  himself  the  only  new 
party,  and  the  order  shall  from  the  time  of  such  service, 
subject  nevertheless  to  the  next  two  following  rules,  be 
binding  on  the  persons  served  therewith,  and  every  person 
served  therewith  who  is  not  already  a  party  to  the  cause  or 
matter  shall  be  bound  to  enter  an  appearance  thereto  within 
the  same  time  and  in  the  same  manner  as  if  he  had  been 
served  with  a  writ  of  summons. 

6  Where  any  pei'son  who  is  under  no  disability  or  under 
no  disability  other  than  coverture,  or  bein:;  under  any  dis- 
ability other  than  coverture,  but  having  a  guardian  ad  litem 
in  the  cause  or  matter,  shall  be  served  with  such  order  as  in 
rule  4  mentioned,  such  person  may  apply  to  the  Court  or  a 
Judge  to  discharge  or  vary  such  order  at  any  time  within 
four  days  from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability  other 
than  coverture,  and  not  having  a  guardian  ad  litem  in  the 
cause  or  matter,  is  served  with  any  order  as  in  rule  4  men- 
tioned, such  person  may  apply  to  the  Court  or  a  Judge  to 
discharge  or  vary  such  order  at  any  time  within  four  days 
from  the  appointment  of  a  guardian  ad  litem  for  such  party, 
and  until  such  period  shall  have  expired  such  order  shall 
have  no  force  or  effect  as  against  such  last-mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  or  matter 
dies,  and  the  cause  of  action  survives,  but  the  person  en- 
titled to  proceed  fails  to  proceed,  the  defendant  (or  the  per- 
son against  whom  the  cause  or  matter  may  be  continued) 
may  apply  by  summons  to  compel  the  plaintiff  (or  the  per- 
son entitled  to  proceed)  to  proceed  within  such  time  as  may 
be  ordered;  and  in  default  of  such  proceeding,  judgment 
may  be  entered  for  the  defendant,  or,  as  the  case  may  be, 
for  the  person  against  whopi   the  cause  or  piatter  might 
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Oo.  16  *  17,  have  been  continued ;  and  in  such  cose,  if  the  plaintiff  has 
died,  execution  may  issue  as  in  tlie  case  provided  for  by 
Order  XXXVIII.,  Rule  21, 

9.  Where  any  cause  or  matter  becomes  abated,  or  in  the 
case  of  any  such  change  of  interest  as  is  by  this  order  pro- 
vided for,  the  solicitor  for  the  plaintiff  or  person  having  the 
conduct  of  the  cause  or  matter,  as  the  case  may  be,  shall 
certify  the  fact  to  the  proper  officer,  who  shall  cause  an 
entry  thereof  to  be  made  in  the  Cause  Book  opposite  to  the 
name  of  such  cause  or  matter. 

10.  Where  any  cause  or  matter  shall  have  been  standing 
for  one  year  in  the  Cause  Book  marked  as  "abated,"  or 
standing  over  generally,  such  cause  or  matter  at  the  expira- 
tion of  the  year  shall  be  struck  out  of  the  Cause  Book. 

ORDER  XVIT. 

(K.  o.  18.) 

Joinder  of  Causes  of  Action. 

Joinder  of  causes       1.  Subject  to  the  following  rules  of  this  order,  the  plain- 
of  action.  ^jpj  ^^^y,  ynjje  j,^  j^|^g  same  action  several  causes  of  action, 

but  if  it  appear  to  the  Court  or  a  Judge  that  any  such 
causes  of  action  cannot  be  conveniently  tried  or  disposed  of 
together,  the  Court  or  Judge  may  order  jeparate  trials  of 
any  of  such  causes  of  action  to  be  had,  or  may  make  such 
other  order  as  may  be  necessaiy  or  expedient  for  the  sepa- 
rate disposal  thereof. 

2.  No  cause  of  action  shall,  unless  by  leave  of  the  Court 
or  a  Judge,  be  Joined  with  an  action  for  the  recovery  of  land, 
except  claims  in  respect  of  mesne  profits  or  arrears  of  rent 
or  double  value  in  respect  of  the  premises  claimed,  or  any 
part  thereof,  and  damages  for  breach  of  any  contract  under 
which  the  same  or  any  part  thereof  are  held  or  for  any 
wrong  or  injury  to  the  premises  claimed:  Provided  that  no- 
thing in  tliis  order  contained  shall  prevent  any  plaintiff  in 
an  action  for  foreclosure  or  ledemption  fi'om  asking  for  or 
obtaining  :in  order  against  tlie  defendant  for  delivery  of 
possession  of  the  mortgaged  property  to  the  plaintiff  on  or 
after  tlie  order  absolute  for  foreclosure  or  redemption,  as  the 
case  may  be,  and  such  an  action  for  foreclosure  or  redemp- 
tion and  for  such  delivery  of  possession  shall  not  be  deemed 
(in  action  for  the  lecoveiy  of  land  within  the  meaning  of 
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these  rules :  Provided  also,  that  in  case  any  mortgage  seen-  o.  17. 
rity  shall  be  foreclosed  by  reason  of  the  default  to  redeem"*  '  ' 
by  any  plaintiff  in  u  redemption  action,  the  defendant  in 
whose  favour  such  foreclosure  has  taken  place  may,  by 
motion  or  summons,  apply  to  the  Court  or  a  Judge  for  an 
order  for  delivery  to  him  of  possession  of  the  mortgaged 
property,  and  such  order  may  be  made  thereupon  as  the 
justice  of  the  case  shall  require. 

3.  Claims  by  a  trustee  in  insolvency,  as  such,  shall  not, 
unless  by  leave  of  the  Court  or  a  Judge,  be  joined  with  any 
claim  by  him  in  any  other  capacity. 

4.  Claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  by  or  against  either  of  them  separately. 

5.  Claims  by  or  against  an  executor  or  administrator  as 
such  may  be  joined  with  claims  by  or  against  him  pei*sonally, 
provided  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  i^s  sued  as  executor  or  administrator. 

G.  Claims  by  plaintiffs  jointly  may  be  joined  with  claims 
by  them  or  any  of  them  separately  against  the  same  de- 
fendant. 

7.  The  last  three  preceding  rules  shall  be  subject  to  rules 
one,  eight  and  nine  of  this  order. 

8.  Any  defendant  alleging  that  the  plaintiff  has  united  in 
the  same  action  several  causes  of  action  which  cannot  be 
conveniently  disposed  of  together,  may  at  any  time  apply 
to  the  Court  or  a  Judge  for  an  order  confining  the  action  to 
such  of  the  causes  of  action  as  may  be  conveniently  dis- 
posed of  together. 

0.  If  on  the  hearing  of  such  application  as  in  the  last 
preceding  rule  mentioned,  it  shall  apj^ear  to  the  Court  or  a 
Judge  that  the  causes  of  action  aie  such  as  cannot  all  be 
conveniently  disposed  of  together,  the  Court  or  Judge  may 
order  any  of  such  causes  of  action  to  be  excluded,  and  conse- 
quential amendments  to  be  made,  and  may  make  such  order 
us  to  costs  as  nuiy  be  just, 
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O.I*.  ORDER  XVIII. 

rr.  1-4. 

<■.  a  19.) 

Pleading  Generally. 

PieadiDff  1.  Ttie  plaintiff  shall,  subject  to  the  provisions  of  Oi'der 

goncraiiy.  XIX.,  and  at  such  time  and  in  such  manner  as  thei^ein  pre- 

scribed deliver  to  the  defendant  a  statement  of  his  claim, 
and  of  the  relief  or  remedy  to  whicli  he  claims  to  be  entitled. 
The  defendant  shall,  subject  to  the  provisions  of  Order  XX , 
and  at  such  time  and  in  sucli  manner  as  therein  prescribed, 
deliver  to  the  plaintiff  his  defence,  set-off  and  counter-claim 
(if  any),  and  the  plaintiff  shall  subject  to  the  provisions  of 
Order  XXII.,  and  at  such  time  and  in  such  manner  as  there- 
in prescribed,  deliver  his  reply  (if  any)  to  such  defence,  set- 
off, or  counterclaim.  Such  statements  shall  be  as  brief  as 
the  nature  of  the  case  will  admit,  and  the  taxing  officer  in 
adjusting  the  costs  of  the  action  shall  at  the  instance  of  any 
party,  or  may  without  any  request,  inquire  into  any  unne- 
cessary prolixity,  and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  with  the  same 

2.  A  defendant  in  an  action  may  set-oft*,  or  set  up  by  way  of 
counter-claim  against  the  claims  of  the  plaintiff,  any  right  or 
claim,  whether  such  set-off  or  counter-claim  sound  in  damages 
or  not,  and  such  set-off  or  counterclaim  shall  have  the  same 
effect  as  a  cross  action,  so  as  to  enable  the  Court  to  pro- 
nounce a  final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim.  But  the  Court  or  a  Judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  Judge  such  set-off  or  counter-claim 
cannot  be  conveniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  defendant 
to  avail  himself  thereof. 

3.  Every  pleading  shall  contain,  and  contain  only,  a  state- 
ment in  a  summary  form  of  the  material  facts  on  which  the 
party  pleading  relies  for  his  claim  or  defence,  as  the  case 
may  be,  but  not  the  evidence  by  which  they  are  to  bo  proved, 
and  shall,  when  necessary,  be  divided  into  paragraphs,  num- 
bered consecutively.  Dates,  sums,  and  numbers  shall  be 
expressed  in  figures  and  not  in  words.  The  pleadings  shall 
be  signed  by  the  solicitor,  or  by  the  party  if  he  sues  or  de- 
fends in  person. 

4.  The  Forms  in  Appendices  C.,  D.,  and  R,  when  applica- 
ble, and  where  they  are  not  applicable  forms  of  the  lil^e 
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character,  as  near  as  may  be,  shall  be  used  for  all  pleadings,  o.  is. 
and  where   such   forms  are   applicable  and  sufficient  any 
longer  forms  shall  be  deemed  prolix,  and  the  costs  occasion- 
ed by  such  prolixity  shall  be  disallowed  to  or  borne  by  the 
party  so  using  the  same,  as  the  case  may  be. 

5.  In  all  cases  in  which  the  party  pleading  relies  on  any 
misrepresentation,  fraud,  breach  of  trust,  wilful  default,  or 
undue  influence,  and  in  all  other  cases  in  which  particulars 
may  be  necessary  beyond  such  as  are  exemplified  in  the 
forms  aforesaid,  particulars  (with  dates  and  items  if  neces- 
sary) shall  be  stated  in  the  pleading;  provided  that  if  the 
particulars  be  of  debt,  expenses  or  damages,  the  fact  must 
be  so  stated,  with  a  reference  to  full  particulars  already  de- 
livered or  to  be  delivered  with  the  pleading. 

G.  A  further  and  better  statement  of  the  nature  of  the 
claim  or  defence,  or  further  and  better  particulars  of  any 
matter  stated  in  any  pleading,  notice,  or  written  proceeding 
requiring  particulars,  may  in  all  cases  be  ordered,  upon  such 
terms  as  to  costs  and  otherwise  as  may  be  just. 

7.  The  party  at  whose  instance  particulars  have  been  de- 
livered under  a  Judge's  order  shall,  unless  tlie  order  other- 
wise provides,  have  the  same  length  of  time  for  pleading 
after  the  delivery  of  the  particulars  that  he  had  at  the  re- 
turn of  the  summons  Save  as  in  this  rule  provided,  an 
order  for  particulars  shall  not,  unless  the  order  otherwise 
provides,  operate  as  a  stay  of  proceedings,  or  give  any  exten- 
sion of  time. 

8.  Every  pleiiding  or  other  document  required  to  be  de- 
livered to  a  party,  or  between  parties,  shall  be  delivered  in 
the  manner  now  in  use  to  the  solicitor  of  every  party  who 
appears  by  a  solicitor,  or  to  the  party  if  he  does  not  appear 
by  a  solicitor,  but  if  no  appearance  has  been  entered  for  any 
party,  then  such  pleading  or  document  shall  be  delivered  by 
being  filed  with  the  proper  officer. 

9.  Every  pleading  shall  be  filed  and  shall  be  delivered 
between  parties,  and  shall  be  marked  on  the  face  with  the 
date  of  the  pleading,  the  number  of  the  action,  the  title  of 
the  action,  and  the  description  of  the  pleading  and  shall  be 
endorsed  with  the  name  and  address  for  service  of  the  soli- 
citor, or  of  the  party  pleading  if  not  acting  by  a  solicitor. 
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o.  18.  10.  Nothing  in  these  Kules  conUiined  shall  affect  the  right 

of  any  defendant  to  plead  not  guilty  by  statute.  And  every 
defence  of  not  guilty  by  statute  shall  have  the  same  effect 
as  a  plea  of  not  guilty  by  statute  has  heretofore  had.  But 
if  the  defendant  so  plead,  he  shall  not  plead  any  other  de- 
fence to  the  same  aiuse  of  action  without  the  leave  of  the 
Court  or  a  Judge. 

11.  Every  allegation  of  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specificiilly  or  by  neces* 
sary  implication,  or  stated  to  be  not  admitted  in  the  plead- 
ing of  the  opposite  party,  shall  be  taken  to  be  admitted, 
except  as  against  an  infant,  lunatic,  or  person  of  unsound 
mind,  not  so  found  by  inquisition. 

12.  Any  condition  precedent,  the  performance  or  occur- 
rence of  which  is  intended  to  be  contested,  shall  be  distinct- 
ly specified  in  his  pleading  by  the  plaintiff  or  defendant  (as 
the  case  may  be);  and  sulyect  thereto  an  averment  of  the 
performance  or  occurrence  of  all  conditions  precedent  neces- 
Siiry  for  the  case  of  the  plaintiff  or  defendant  shall  be  implied 
in  his  pleading. 

13.  The  defendant  or  plaintiff  (as  the  caso  may  be)  must 
raise  by  his  pleading  all  matters  which  show  the  action  or 
counter-claim  not  to  be  nuiintainable,  or  that  the  transiiction 
is  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply  (as  the  case  may  be),  as  if  not  mised 
would  bo  likely  to  take  the  opposite  party  by  surprise,  or 
would  raise  issues  of  fact  not  arising  out  of  the  preceding 
pleadings  as  for  instance,  fraud,  statute  of  limitations,  release, 
payment,  performance,  facts  shewing  illegality,  either  by 
statute  or  common  law,  or  statute  of  frauds. 

14  No  pleading,  not  being  a  petition  or  summons,  shall, 
except  by  way  of  amendment,  raise  any  new  ground  of  claim 
or  contain  any  allegation  of  fact  inconsistent  with  the  pre- 
vious pleadings  of  the  party  pleading  the  same. 

15.  It  shall  not  be  sufficient  for  a  defendant  in  his  state- 
ment of  defence  to  deny  generally  the  grounds  alleged  by 
the  statement  of  claim,  or  for  a  plaintiff  in  his  i^eply  to  deny 
generally  the  grounds  alleged  in  a  defence  by  way  of  counter* 
claim,  but  each  party  must  deal  specifically  with  each  alle- 

Sation  of  fact  of  which  he  does  not  admit  the  truth,  except 
amages. 
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16.  Subject  to  the  lost  preceding  rule,  the  plaintiff  by  his  ^- \*-.jjj^ 
reply  may  join  issue  upon  the  defence,  and  each  party  in  his 
pleading  (if  any)  subsequent  to  reply  may  join  issue  upon 

the  previous  pleading.  Such  joinder  of  issue  shall  operate 
as  a  denial  of  every  material  allegation  of  facts  in  the  plead- 
ing upon  which  issue  is  joined,  but  it  may  except  any  facts 
which  the  party  may  be  willing  to  admit,  and  shall  then 
operate  as  a  denial  of  the  facts  not  so  admitted. 

17.  When  a  party  in  any  pleading  denies  an  allegation  of 
fact  in  the  previous  pleading  of  the  opposite  party,  ho  must 
not  do  so  evasively,  but  answer  the  point  of  substance. 
Thus,  if  it  be  alleged  that  he  received  a  certain  sum  of 
money,  it  shall  not  be  sufficient  to  deny  that  he  received 
that  particular  amount,  but  he  must  deny  that  he  received 
that  sum  or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  allegation  is  made  with  divers  circum- 
stances, it  shall  not  be  sufficient  to  deny  it  along  with  those 
circumstances. 

18.  When  a  contract,  promise,  or  agreement  is  alleged  in 
any  pleading,  a  bare  denial  of  the  same  by  the  opposite  party 
shall  be  construed  only  as  a  denial  in  fact  of  the  express 
contract,  promise,  or  agreement  alleged,  or  of  the  matters  of 
fact  from  which  the  same  may  be  implied  by  law,  and  not 
as  a  denial  of  the  legality  or  sufficiency  in  law  of  such  con- 
tract, promise,  or  agreement,  whether  with  reference  to  the 
statute  of  frauds  or  otherwise. 

19.  Wherever  the  contents  of  any  document  are  material, 
it  shall  be  sufficient  in  any  pleading  to  state  the  effect  there- 
of as  briefly  as  possible,  without  setting  out  the  whole  or  any 
part  thereof  unless  the  precise  words  of  the  document  or 
any  part  thereof  are  material. 

20.  Wherever  it  is  material  to  allege  malice,  fraudulent 
intention,  knowledge,  or  other  condition  of  the  mind  of  any 
person,  it  shall  be  sufficient  to  allege  the  same  as  a  fact  with* 
out  setting  out  the  circumstances  from  which  the  same  is  to 
be  inferred. 

21.  Wherever  it  is  material  to  allege  notice  to  any  person 
of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege 
such  notice  as  a  fact,  unless  the  form  or  the  precise  terms  of 
such  notice,  or  the  circumstances  from  which  such  notice  is 
to  be  inferred,  be  material 

16 
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o.  18.  22.  Whenever  any  contrnct  or  any  relation  between  any 

persons  is  to  be  implied  from  a  series  of  letters  or  converea- 
tions,  or  otherwise  from  a  number  of  circumstances,  it  shall 
be  sufficient  to  allege  such  contract  or  relation  as  a  fact,  and 
to  refer  generally  to  such  letters,  conversations,  or  circum- 
stances without  setting  them  out  in  detail.  And  if  in  such 
case  the  person  so  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  relations  than  one  as  to  be  implied 
from  such  circumstances,  he  may  state  the  same  in  the 
alternative. 

23.  Neither  party  need  in  any  pleading  allege  any  matter 
of  fact  which  the  law  presumes  in  his  favor,  or  as  to  which 
the  burden  of  proof  lies  upon  the  other  side,  unless  the  same 
has  first  been  specifically  denied  :  (eg.,  consideration  for  a  bill 
of  exchange,  where  the  plaintiff  sues  only  on  the  bill,  and 
not  for  the  consideration  as  a  substantive  ground  of  claim  ; 

24.  In  Probate  actions  it  shall  be  stated  with  regard  to 
every  defence  which  is  pleaded  what  is  the  substance  of  the 
case  on  which  it  is  intended  to  rely ;  and  further,  where  it 
is  pleaded  that  the  testator  was  not  of  sound  mind,  memory, 
and  understanding,  particulars  of  any  specific  instances  of 
delusion  which  it  is  intended  to  give  in  evidence  shall  be 
delivered  two  days  before  the  trial,  and,  except  by  leave  of 
the  Court  or  Judge,  no  evidence  shall  be  given  at  the  trial 
of  any  other  instances. 

25.  Na  technical  objection  shall  be  raised  to  any  pleading 
on  the  ground  of  any  alleged  want  of  form. 

26.  The  Court  or  a  Judge  may  at  any  stage  of  the  pro- 
ceedings order  to  be  struck  out  or  amended  any  matter  in 
any  pleading  which  may  be  unnecessary  or  scandalous,  or 
which  may  tend  to  prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action ;  and  may  in  any  such  case  if  they  or  he 
shall  think  fit,  order  the  costs  of  the  application  to  be  paid 
between  solicitor  and  client. 


ORDER  XIX. 

(E.  o.  20.) 

Statement  of  Claim. 

stAtementof  1.  A  Statement  of  claim  shall  be  endorsed  upon  or  annex- 

ciRim.  ^j  ^Q  every  writ  of  summons  before  it  is  issued. 
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2.  Every  statecuent  of  claim  shall  sUite  speciHcally  the  re-o.  lo. 
lief  which  the  plaintiff  claims,  either  simply  or  in  the  alter- '*** 
native,  and  it  shall  not  be  necessary  to  ask  for  geneml  or 
other  relief,  which  may  nlways  be  giyeu  as  the  Court  or  a 
Jndge  may  think  just,  to  the  same  extent  as  if  it  had  been 
asked  for;  and  th^.same  rale  shall  apply  to  any  counter- 
claim made,  or  relief  claimed  by  the  defendant  in  his  defence. 

3.  Where  the  plaintiff  seeks  relief  in  respect  of  sevenil 
distinct  claims  or  causes  of  complaint,  founded  upon  separate 
and  distinct  grounds,  they  shall  be  stated,  as  far  as  may  be, 
separately  and  distinctly ;  and  the  same  rule  shall  apply 
where  the  defendant  relies  upon  several  distinct  grounds  of 
defence,  set-off,  or  counter-claim,  founded  upon  separate  and 
distinct  facts. 

4.  In  every  case  in  which  the  cause  of  action  is  a  stated 
or  settled  account,  the  same  shall  be  alleged  with  particulars, 
but  in  every  case  in  which  a  sUitement  of  account*  i^  relied 
on  by  way  of  evidence  or  admission  of  any  other  cause  of 
action  which  is  pleaded,  the  same  shall  not  be  alleged  in  the 
pleadings. 

5.  In  probate  actions,  where  the  plaintiff  disputes  the  in- 
terest of  the  defendant,  he  shall  allege  in  his  statement  of 
claim  that  he  denies  the  defendant's  interest. 

6.  In  probate  actions  the  statement  of  claim  shall  show 
whether  the  plaintiff  claims  as  creditor,  executor,  adminis- 
trator, residuary  legatee,  next  of  kin,  or  in  any  and  what 
other  character. 

7.  If  the  plaintiff  sues,  or  the  defendant,  or  any  of  the  de- 
fendants is  sued  in  a  representative  capacity,  the  statement 
of  claim  shall  show  in  what  capacity  the  plaintiff  or  defen- 
dant sues  or  is  sued. 

8.  In  all  cases  in  which  the  plaintiff,  in  the  first  instance, 
desires  to  have  an  account  taken,  the  statement  shall  con- 
tain a  claim  that  such  account  be  taken. 
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o.»o.  •      ,  ,  ORDER  XX. 

rr.  1-7. 

(R.  aUJ 

Dkpenc?  .and  Countbr-Claim. 

Defence  and  1.  In  actions  for  a  debtor  liquidated  demand  in  money, 

oounteiMdaim.      comprised  in  Order  XIII.,  Rule  1,  a  mere  denial  of  the  debt 
shall  be  inadmissible. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact: 
e.  g ,  the  drawing,  making,  endorsing,  accepting,  presenting, 
or  notice  of  dishonour  of  the  bill  or  note. 

3.  In  actions  comprised  in  Order  XIII.,  Rule  1,  Classes 
(A)  and  (B),  a  defence  in  denial  must  deny  such  matters  of 
fact,  from  which  the  liability  of  the  defendant  is  alleged  to 
arise,  as  are  disputed :  e.  ^.,  in  actions  for  goods  bargained 
and  sold  or  sold  and  delivered,  the  defence  must  deny  the 
order  or  contract,  the  delivery,  or  the  amount  claimed ;  in 
an  action  for  money  had  and  received,  it  must  deny  the 
receipt  of  the  money,  or  the  existence  of  those  facts  which 
are  alleged  to  make  such  receipt  by  the  defendant  a  receipt 
to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages 
claimed  or  their  amount;  but  they  shall  l»e  deemed  to  be 
put  in  issue  in  all  cases,  unless  expressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other 
party  to  claim  as  executor,  or  as  trustee  whether  in  insol- 
vency or  otherwise,  or  in  any  representative  or  other  alleged 
capacity,  or  the  alleged  constitution  of  any  partnership  firm, 
he  shall  deny  the  same  specifically. 

6.  A  defendant  must  deliver  his  defence  (if  any)  at  any 
time  within  the  time  limited  for  appearing  and  pleading, 
unless  such  time  is  extended  by  the  Court  or  a  Judge  or 
unless  in  the  meantime  the  plaintiff  serves  a  summons  for 
judgment  under  Order  XITI. 

7.  Where  leave  has  been  given  to  a  defendant  to  defend 
under  Order  XIII.,  he  shall  deliver  his  defence  (if  any) 
within  such  time  as  shall  be  limited  by  the  order  giving  him 
leave  to  defend;  or  if  no  time  is  thereby  limited,  then 
within  two  days  after  the  order, 


Digitized  by 


Google 


Dtfewii  and  CovnUr-Ciaim.  117 

8.  Whero  tlie  Court  or  a  Judge  shkll  be  of  opinion  thato.  no. 
liny  allegations  of  faet  denied  or  not  admitted  by  the  defence''*  •"**• 
ought  to  have  been  admitted,  the  Court  or  Judge  may  make 

such  order  as  shall  be  just  with  respect  to  any  extra  costs 
occasioned  by  their  having  been  denied  or  not  admitted.  . 

9.  Where  any  defendant  seeks  to  rely  upon  any  grounds 
as  supporting  a  right  of  counter-claim,  he  shall,  in  his  state- 
ment of  defence,  state  specifically  that  he  does  so  by  way  of 
counter-claim. 

10.  Where  a  defendant  by  his  defence  sets  up  any  coun- 
ter-claim which  raises  questions  between  hinibelf  and  the 
plaintiff  along  with  any  other  person,  he  shall  add  to  the 
title  of  his  defence  a  further  title-  similar  to  the  title  in  a 
statement  of  claim,  setting  forth  the  names  of  all  the  per- 
sons who,  if  such  counter-claim  were  to  be  enforced  by 
cross-action,  would  be  defendants  to  svich  cross-action,  and 
shall  file  and  deliver  his  statement  of  defence  to  such  of 
them  as  are  parties  to  the  action  within  the  period  within 
which  he  is  required  to  deliver  it  to  the  plaintiff. 

11.  Where  any  such  person  as  in  the  last  preceding  rule 
mentioned  is  not  a  party  to  the  action,  he  shall  be  summoned 
to  appear  by  being  served  with  a  copy  of  the  defence,  and 
such  service  shall  be  regulated  by  the  same  rules  as  are 
hereinbefore  contained  with  respect  to  the  service  of  a  writ 
of  summons,  and  every  defence  so  served  shall  be  indorsed 
in  the  form  No.  2  in  Appendix  B,  or  to  the  like  effect. 

12.  Any  person  not  a  defendant  to  the  action,  who  is 
served  with  a  defence  and  counter-claim  ns  aforesaid,  must 
appear  and  plead  thereto  as  if  he  had  been  served  with  a 
writ  of  summons  to  appear  in  an  action. 

13.  Any  person  named  in  a  defence  as  a  party  to  a  coun- 
ter-claim thereby  made  may  deliver  a  reply  within  the- time 
within  which  he  might  deliver  a  defence  if  it  were  a  state- 
ment of  claim, 

14.  Wliere  a  defendant  sets  up  a  counter-claim,  if  the 
plaintiff  or  any  other  person  named  in  manner  aforesaid  as 
party  to  such  counter-claim  contends  that  the  claim  thereby 
raised  ought  not  to  be  disposed  of  by  way  of  counter-claim, 
but  in  an  independent  action  he  may  at  any  time  before 
trial  apply  to  the  Court  or  a  Judge  for  an  order  that  such 
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o.  no.  counter-claim  may  be  excluded,  and  the  Court  or  a  Judge 

"*  **'**•  may,  on  the  hearing  of  auch  applicationi  make  such  order  as 

shall  be  just 

15.  If,  in  any  case  in  which  the  defendant  sets  up  a  coun- 
ter-claim, the  action  of  the  plaintiff  is  stayed,  discontinued, 
or  dismissed,  the  counter-claim  may  nevertheless  be  pro* 
oeeded  with, 

16.  Where  in  any  action  a  set-off  or  counter-claim  is  es- 
tablished as  a  defence  against  the  plaintiff's  claim,  the  Court 
or  a  Judge  may,  if  the  balance  is  in  favour  of  the  defendant, 
give  judgment  for  the  defendant  for  such  balance,  or  may 
otherwise  adjudge  to  the  defendant  such  relief  {is  he  may  be 
entitled  to  upon  the  merits  of  the  case. 

17.  In  probate  actions  the  party  opposing  a  will  may, 
with  his  defence,  give  notice  to  the  party  setting  up  the  will 
that  he  merely  insists  upon  the  will  being  proved  in  solemn 
form  of  law,  and  only  intends  to  cross-examine  the  witnesses 
produced  in  support  of  the  will,  and  he  shall  thereupon  be 
at  liberty  to  do  so,  and  shall  not,  in  any  event,  be  liable  to 
pay  the  costs  of  the  other  side,  unless  the  Judge  shall  be  of 
opinion  that  there  was  no  reasonable  ground  for  opposing 
the  will. 

18.  In  every  case  in  which  a  party  shall  plead  the  general 
issue,  intending  to  give  the  special  matter  in  evidence  by 
virtue  of  a  statute,  he  shall  insert  in  the  margin  of  his  plead- 
ing the  words  "  by  statute,"  together  with  the  year  of  the 
reign  in  which  the  Act  on  which  he  relies  was  passed,  and 
alsp  the  chapter  and  section  of  such  Act,  and  shall  specify 
whether  such  Act  is  public  or  otherwise;  otherwise  such 
defence  shall  be  taken  not  to  have  been  pleaded  by  virtue  of 
any  statute. 

19.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

20.  No  defendant  in  an  action  for  the  recovery  of  land 
who  is  in  possession  by  himself  or  his  tenant  need  plead  his 
title,  unless  his  defence  depends  on  an  equitable  estate  or 
right  or  he  claims  relief  upon  any  equitable  ground  against 
any  right  or  title  asserted  by  the  plaintiff.  But  except  in 
the  cases  hereinbefore  mentioned,  it  shall  be  sufficient  to 
state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
shall  be  taken  to  be  implied  in  such  statement  that  he  de- 
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uics,  or  does  not  admit,  the  allegations  of  fact  contained  ino.  %i, 
plaintiff's  statement  of  claim.     He  may  nevertheless  rely"* 
upon  any  ground  of  defence  which  he  can  prove  except  as 
hereinbefore  mentioned. 

ORDER  XXI. 

<B.  o.  22.) 

Payment  into  and  out  of  Court  and  Tender. 

1.  Where  any  action  is  brought  to  recover  a  debt  or  dam-  JjJ^^^ScoSrt 
ages,  or  in  an  Admiralty  action,  any  defendant  may,  before 

or  at  the  time  of  delivering  his  defence,  or  at  any  later  time 
by  leave  of  the  Court  or  a  Judge,  pay  into  Court  a  sum  of 
money  by  way  of  satisfaction,  which  shall  be  taken  to  admit 
the  claim  or  cause  of  action  in  respect  of  which  the  payment 
is  made ;  or  he  may,  with  a  defence  denying  liability,  (ex- 
cept in  actions  or  counter-claims  for  libel  or  slander),  pay 
money  into  Court  which  shall  be  subject  to  the  provisions  of 
rule  6 :  Provided  that  in  an  action  on  a  bond  under  the 
Stfttuto  8  and  9  Will.  III.,  c  11,  payment  into  Court  shall 
be  admissible  to  particular  breaches  only,  and  not  to  the 
whole  action. 

2.  Payment  into  Court  shall  be  signified  in  the  defence, 
and  the  claim  or  cause  of  action  in  satisfaction  of  which  such 
payment  is  made  shall  be  specified  therein. 

3.  With  a  defence  setting  up  a  tender  before  action,  the 
sum  of  money  alleged  to  have  been  tendered  must  be  brought 
into  Court 

4.  If  the  defendant  pays  money  into  Court  without  de- 
fending, he  shall  serve  upon  the  plaintiff  a  notice  specifying 
both  the  fact  that  he  has  paid  in  such  money,  and  also  the 
claim  or  cause  of  action  in  respect  of  which  such  payment 
has  been  made  Such  notice  shall  be  in  the  form  No.  3  in 
Appendix  B,  with  such  variations  as  circumstances  may  re- 
quire. 

5.  In  the  folowing  cases  of  payment  into  Court  under  this 
Order,  viz. : — 

(a)  When  payment  into  Court  is  made  without  defending ; 

(h)  When  the  liability  of  the  defendant,  in  respect  of  the 
claim  of  cause  of  action  in  satiafaotion  of  which 
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o.  %i,  the  payment  into  Court  is  made,  is  not  denied  in 

"•  '^'^'  the  defence  ; 

(c)  When  payment  into  Court  is  made  with  a  defence 
setting  up  a  tender  of  the  sum  paid ; 
the  money  paid  into  Court  shall  be  paid  out  to  the  plaintiff 
on  his  request  or  to  his  solicitor,  unless  the  Court  or  a  Judge 
shall  otherwise  order. 

6.  When  the  liability  of  the  defendant,  in  respect  of  the 
claim  or  cause  of  action  in  satisfaction  of  which  the  payment 
into  Court  has  been  made,  is  denied  in  the  defence,  the  fol- 
lowing rules  shall  apply : — 

(a)  The  plaintiff  may  accept,  in  satisfaction  of  the  claim 

or  cause  of  action  in  respect  of  which  the  payment 
into  Court  has  been  made,  the  sum  so  paid  in,  in 
which  case  he  shall  be  entitled  to  have  the  money 
paid  out  to  him  as  hereinafter  provided,  notwith- 
standing the  defendant's  denial  of  liability,  where- 
upon all  further  proceedings,  in  respect  of  such 
claim  or  cause  of  action,  except  as  to  costs,  shall 
be  stayed ;  or  the  plaintiff  may  refuse  to  accept  the 
money  in  satisfaction,  and  reply  accordingly,  in 
which  case  the  money  shall  remain  in  Court  sub- 
ject to  the  provisions  hereinafter  mentioned ; 

(b)  If  the  plaintiff  accepts  the  money  so  paid  in,  he  shall, 

after  service  of  such  notice,  in  the  form  No  4  in 
Appendix  B,  as  is  in  rule  7  mentioned,  or  after  de- 
livery of  a  reply  accepting  the  money,  be  entitled 
to  have  the  money  paid  out  to  himself  on  request, 
or  to  his  solicitor,  unless  the  Court  or  a  Judge  shall 
otherwise  order ; 

(c)  If  the  plaintifl  does  not  accept,  in  satisfaction  of  the 

claim  or  cause  of  action  in  respect  of  which  the 
payment  into  Court  ha?  been  made,  the  sum  so 
^    -  .    paid  in,  but  proceeds  with  the  action  in  respect  of 

such  claim  or  cause  of  action,  or  any  part  thereof, 
the  money  shall  remain  in  Court  and  be  subject  to 
the  order  of  the  Court  or  a  Judge,  and  shall  not 
be  paid  out  of  Court  except  in  pursuance  of  an 
order.  If  the  plaintiff  proceeds  with  the  action  in 
respect  of  such  claim  or  cause  of  action,  or  any 
part  thereof,  and  recovers  less  than  the  amount 
paid  into  Court,  the  amount  paid  in  shall  be  ap« 
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plied,  80  far  as  is  necessary,  in  satisfaction  of  the  o.  «i. 
plaintiff's  claim,  and  the  balance  (if  any)  shall,  "*'"^® 
under  such  order,  be  repaid  to  the  defendant     If 
the  defendant  succeeds  in  respect  of  such  claim  or 
cause  of  action,  the  whole  amount  shall,  under 
such  order,  be  repaid  to  him. 

7.  The  plaintiff,  when  payment  into  Court  is  made  with- 
out defending,  may,  within  four  days  after  the  receipt  of 
notice  of  such  payment,  or  when  such  payment  is  first  signi- 
fied in  a  defence,  may,  before  reply,  accept  in  satisfaction  of 
the  claim  or  cause  of  action  in  respect  of  which  such  pay- 
ment has  been  made  the  sum  so  paid  in,  in  which  case  he 
shall  give  notice  to  the  defendant  in  the  form  No.  4  in  Ap- 
pendix B,  and  shall  be  at  liberty,  in  case  the  entire  claim  or 
cause  of  action  is  thereby  satisfied,  to  tax  his  costs  after  the 
expiration  of  two  days  from  the  service  of  such  notice,  un- 
less the  Court  or  a  Judge  shall  otherwise  order,  and  in  case 
of  non-payment  of  the  costs  within  forty-eight  hours  after 
such  taxation,  to  sign  judgment  for  his  costs  so  taxed. 

8.  Where  money  is  paid  into  Court  in  two  or  more  actions 
which  are  consolidated,  and  the  plaintiff  proceeds  to  trial  in 
one,  and  fails,  the  money  paid  in  and  the  costs  in  all  the 
actions  shall  be  dealt  with  under  this  order  in  the  same 
manner  as  in  the  action  tried. 

9.  A  plaintiff  may,  in  answer  to  a  counter-claim,  pay 
money  into  Court  in  satisfaction  thereof,  subject  to  the  like 
conditions  as  to  costs  and  otherwise  as  upon  payment  into 
Court  by  a  defendant. 

10.  Money  paid  into  Court  under  an  order  of  the  Court 
or  a  Judge  shall  not  be  paid  out  of  Court  except  in  pursu* 
ance  of  an  order  of  the  Court  or  Judge:  Provided  that, 
where  before  the  delivery  of  defence  money  has  been  paid 
into  Court  by  the  defendant  pursuant  to  an  order  under  the 
provisions  of  Order  XTIT.,  he  may,  (unless  the  Court  or  a 
Judge  shall  otherwise  order)  by  his  pleading  appropriate  the 
whole  or  any  part  of  such  money,  and  any  additional  pay* 
ment  if  necessary,  to  the  whole  or  any  specified  portion  of 
the  plaintiff's  claim ;  and  the  money  so  appropriated  shall 
thereupon  be  deemed  to  be  money  paid  into  Court  pursuant 
to  the  preceding  rules  of  this  order  relating  to  money  paid 
into  Court,  and  shall  be  subject  in  all  respects  thereto. 

19 
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o.  21.  11.  la  any  cause  or  matter  in  which  a  sum  of  money  has 

rr.  11-15.  ^^^  awarded  to  or  recovered  by  an  infant,  or  person  of  un- 

sound mind  not  so  found  by  inquisition,  the  Court  or  a 
Judge  may,  at  or  after  the  trial,  order  that  the  whole  or  any 
part  of  such  sum  shall  be  paid  into  Court  to  the  credit  of 
an  account  intituled  in  the  cause  or  matter;  and  any  sum 
so  paid  into  Court,  and  any  dividends  or  interest  thereon, 
shall  be  subject  to  such  orders  as  may  from  time  to  time  be 
made  by  the  Court  or  a  Judge  concerning  the  same,  and  may 
either  be  invested,  or  be  paid  wit  of  Court,  or  transferred  to 
such  persons,  to  be  lield  and  applied  upon  and  for  such 
trusts  and  in  such  manner  as  the  Court  or  Judge  shall 
direct 

12.  Money  paid  into  Court  or  securities  purchased  under 
the  provisions  of  the  last  preceding  rule,  and  the  dividends 
or  interest  thereon,  shall  be  sold,  transferred,  or  paid  out  to 
the  party  entitled  thereto,  pursuant  to  the  order  of  the 
Court  or  Judge. 

13.  All  money  paid  into  Court  shall  be  paid  to  the  credit 
of  the  Supreme  Court  Funds*  Account  at  the  Newfoundland 
Savings'  Bank  or  such  other  Bank  as  may  be  designated  by 
the  Court,  upon  receivable  orders  to  be  obtained  in  the 
Registry. 

14.  Money  paid  into  Court  shall  not  be  paid  out  of  Court 
except  in  pursuance  of  an  order  of  the  Court  or  a  Judge. 

15.  Where  a  cause  or  matter  is  tried  by  a  Judge,  with  a 
jury,  no  communication  to  the  jury  shall  be  made  until  after 
the  verdict  is  given,  either  of  tlie  fact  that  money  has  been 
paid  into  Court,  or  of  the  amount  paid  in.  The  jury  shall 
be  required  to  find  the  amount  of  the  debt  or  damages,  as 
the  case  may  be,  without  reference  to  any  payment  into 
Court.  • 

OKDER  XXIL 

<  E.  o.  23.) 

Reply  and  Subsequent  Proceedings. 

Reply  and  subse-       1-  A  plaintiff  shall  deliver  his  reply,  if  any,  within  two 
quent  proceedings  ^jayg^  after  the  defence  or  the  last  of  the  defences  shall  have 

been  delivered,  unless  the  time  shall  be  extended  by  the 

Court  or  u  Judge. 
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2.  No  pleading  subsequent  to  reply  other  than  a  joinder  oo.  ««&  «3. 
of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a 

Judge,  and  then  shall  be  pleaded  only  upon  such  terms  as 
the  Court  or  Judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  rule,  every  pleading  sub- 
sequent to  reply  shall  be  delivered  within  two  days  after 
the  delivery  of  the  previous  pleading,  unless  the  time  shall 
be  extended  by  the  Court  or  a  Judge. 

4.  Where  a  counter-claim  is  pleaded,  a  reply  thereto  shall 
be  subject  to  the  Rules  applicable  to  statements  of  defence. 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preced- 
ing pleading  of  the  opposite  party  simply  without  adding 
any  further  or  other  pleading  thereto  or  has  made  default  as 
mentioned  in  Order  XXVL,  Kule  6,  the  pleadings  as  between 
such  parties  shall  be  deemed  to  be  closed. 

6.  No  new  assignment  shall  be  necessaiy  or  used.  But 
everything  which  was  formerly  alleged  by  way  of  new  as- 
signment may  hereafter  be  introduced  by  nmendment  of  the 
statement  of  claim  or  by  way  of  reply. 


ORDER  XXlir. 

(B.  O.  24.) 

Matters  arising  Pending  the  Action. 

1.  Any  ground  of  defence  which  has  arisen  after  action  Matters  arising 
brought,  but  before  the  defendant  has  delivered  his  state- S^fi^*^***® 
ment  of  defence,  and  before  the  time  limited  for  his  doing  so 

has  expired,  may  be  raised  by  the  defendant  in  his  state- 
ment of  defence,  either  alone  or  together  with  other  grounds 
of  defence.  And  if,  after  a  statement  of  defence  has  been 
delivered,  any  ground  of  defence  arises  to  any  set-off  or 
counter-claim  alleged  therein  by  the  defendant,  it  may  be 
raised  by  the  plaintiff  in  his  reply,  either  alone  or  together 
with  any  other  ground  of  reply. 

2.  Where  any  ground  of  defence  arises  after  the  defen- 
dant has  delivered  a  statement  of  defence,  or  after  the  time 
limited  for  bis  doing  so  has  expired,  the  defendant  may,  and 
where  any  ground  of  defence  to  any  set-off  or  counter-claim 
arises  after  reply,  or  after  the  time  liniited  for  delivering  a 
reply,  has  expired,  the  plaintiff  may,  within  four  days  after 
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oo.  98  A  »4.  such  ground  of  defence  has  arisen,  or  at  any  subsequent 
time  by  leave  of  the  Court  or  a  Judge,  deliver  a  further  de- 
fence or  further  reply,  as  the  case  may  be,  setting  forth  the 
same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence, 
or  in  any  further  statement  of  defence  as  in  the  last  rule 
mentioned,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  the  plaintiff  may  de- 
liver a  confession  of  such  defence  (which  confession  may  be 
in  the  form  Xo.  5  in  Appendix  B,  with  such  variations  as 
circumstances  may  require),  and  may  thereupon  sign  judg- 
ment for  his  costs  up  to  the  time  of  the  pleading  of  such 
defenc:^,  unless  the  Court  or  a  Judge  shall,  either  before  or 
after  the  delivery  of  such  confession,  otherwise  order. 

OEDEE  XXIV. 

(B.  O.  25.) 

Proceedings  in  lied  of  Demurrer. 
Procoodings  In  1.  No  demurrer  shall  be  allowed. 

Uou  of  demurrer. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading 
any  point  of  law,  and  any  point  so  raised  shall  be  disposed 
of  by  the  Judge  who  tries  the  cause  at  or  after  the  trial, 

^  provided  that  by  consent  of  the  parties,  oi  by  order  of  the 
Court  or  a  Judge  on  the  application  of  (ither  party,  the 
same  may  be  set  down  for  hearing  and  disposed  of  at  any 
time  before  the  trial. 

3.  If,  in  the  opinion  of  the  Court  or  a  Judge,  the  decision 
of  such  point  of  law  substantially  disposes  of  the  whole 
action,  or  of  any  distinct  cause  of  action,  ground  of  defence, 
set-oflf,  counter-claim,  or  reply  therein,  the  Court  or  Judge 
may  thereupon  dismiss  the  action  or  make  such  other  order 
therein  as  may  be  just. 

4  The  Court  or  a  Judge  may  at  any  time  before  judgment 
order  any  pleading  to  be  struck  out,  on  the  ground  that  it 
discloses  no  reasonable  cause  of  action  or  answer,  and  in 
any  such  case  or  in  case  of  the  action  or  defence  being 
shown  by  the  pleadings  to  be  frivolous  or  vexatious,  the 
Court  or  a  Judge  may  order  the  action  to  be  stayed  or  dis- 
missed, or  judgment  to  be  entered  accordingly,  as  may  be 
just. 
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5.  No  action  or  proceediug  shall  be  open  to  objection  on  o.  w. 
the  ground  that  a  merely  declaratory  judgment  or  order  is"*  ^'^' 
sought  thereby,  and  the  Court  may  make  binding  declara- 
tions of  right  whether  any  consequential  relief  is  or  could 
be  claimed,  or  not. 


ORDER  XXV. 

(E.  O.  26.) 
DiSCONTINUANCB. 

1.  The  plaintiff  may,  at  any  time  before  receipt  of  the  iMsoontiuuance. 
defendant's  defence,  or  after  the  receipt  thereof  before  taking 

any  other  proceeding  in  the  action  (save  any  interlocutory 
application),  by  notice  in  writing,  wholly  discontinue  his 
action  against  all  or  any  of  the  defendants  or  withdraw  any 
part  or  parts  of  his  alleged  cause  of  complaint,  and  there- 
upon he  shall  pay  such  defendant's  costs  of  the  action,  or  if 
the  action  be  not  wholly  discontinued,  the  costs  occasioned 
by  the  matter  so  withdrawn.  Such  costs  shall  be  taxed, 
and  such  discontinuance  or  withdrawal,  as  the  case  may  be, 
shall  hot  be  a  defence  to  any  subsequent  action.  Save  as  in 
this  rule  otherwise  provided,  it  shall  not  be  competent  for 
the  plaintiff  to  withdraw  the  record  or  discontinue  the 
action  without  leave  of  the  Court  or  a  Judge,  but  the  Court 
or  a  Judge  may  before,  or  at,  or  after  the  hearing  or  trial, 
upon  such  terms  as  to  costs,  and  as  to  any  other  action,  and 
otherwise,  as  may  be  just,  order  the  action  to  bo  discon- 
tinued, or  any  part  of  the  alleged  cause  of  complaint  to  be 
struck  out.  The  Court  or  a  Judge  may,  in  like  manner  and 
with  the  like  discretion  as  to  terms,  upon  the  application  of 
a  defendant,  order  the  whole  or  any  part  of  his  alleged 
grounds  of  defence  or  counter-claim  to  be  withdrawn  or 
struck  out,  but  it  shall  not  be  competent  to  a  defendant  to 
withdraw  his  defence,  or  any  part  thereof,  without  such 
leave. 

2.  When  a  cause  has  been  entered  for  trial,  it  may  bo 
withdrawn  by  either  plaintiff  or  defendant,  upon  producing 
to  the  proper  officer  a  consent  in  writing,  signed  by  tlie 
parties. 

3  Any  defendant  may  enter  judgment  for  the  costs  of 
the  action,  if  it  is  wholly  discontinued  against  him,  or  for 
the  costs  occasioned  by  the  matter  withdrawn,  if  the  action 


Digitized  by 


Google 


1 26  The  JncKeature  Ad,  1901 


O.  '46. 
rr.  1-3. 


be  not  wholly  discontinued  in  case  such  respective  costs  are 
not  paid  within  two  days  after  taxation 

4  If  any  subsequent  action  shall  be  brought  before  pay- 
ment of  the  costs  of  a  discontinued  action,  for  the  same,  or 
substantially  the  same,  cause  of  action,  the  Court  or  a  Judge 
may,  if  they  or  he  think  fit,  order  a  stay  of  such  subsequent 
action  until  such  costs  shall  have  been  paid 

ORDER  XXVI. 

(B,  O.  27.) 

Default  of  Pleading 

Default  of  1.  If  a  writ  shall  be  issued  or  copy  thereof  served  with- 

pieadinfir.  ^^^^  ^  Statement  of  claim  therewith,  the  defendant  may  apply 

to  the  Court  or  a  Judge  to  dismiss  the  action  with  costs, 
and  on  the  hearing  of  such  application  the  Court  or  a  Judge 
may  order  the  action  to  be  dismissed  accordingly,  or  may 
make  such  other  order  on  such  terms  as  the  Court  or  Judge 
shall  think  just. 

2.  Where  no  appearance  or  defence  has  been  entered  to  a 
writ  for  a  defendant  who  is  an  infant  or  a  person  of  unsound 

«  mind,  not  so  found  by  inquisition,  the  plaintiff  shall,  before 
further  proceeding  with  the  action  against  the  defendant, 
apply  to  the  Court  or  judge  for  an  order  that  some  proper 
person  be  assigned  guardian  of  such  defendant,  by  whom  he 
may  appear  and  defend  the  action.  But  no  such  order  shall 
be  made  unless  it  appears  on  the  hearing  of  such  application 
that  the  writ  was  duly  served,  and  that  notice  of  such  appli- 
cation was,  after  the  expiration  of  the  time  allowed  for  ap- 
pearance, and  at  least  two  clear  days  before  the  day  in  9uch 
notice  named  for  hearing  the  application,  served  upon  or  left 
at  the  dwelling-house  of  the  person  with  whom  or  under 
whose  care  such  defendant  was  at  the  time  of  serving  such 
writ,  and  also  (in  the  case  of  such  defendant  being  an  infant 
not  residing  with  or  under  the  care  of  his  father  or  guardian) 
served  upon  or  left  at  the  dwelling-house  of  the  father  or 
guardian  (if  any)  of  such  infant,  unless  the  Court  or  a  Judge 
at  the  time  of  hearing  such  application  shall  dispense  with 
such  last-mentioned  service. 

3.  Where  a  defendant  fails  to  appear  and  plead  to  a  writ, 
and  the  plaintiff  is  desirous  of  proceeding,  upon  default  of 
appearance  and  defence  he  shall,  before  taking  such  proceed- 
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iogs,  file  an  affidavit  of  service  of  notice  in  lieu  of  service,  as  o.  «6. 
the  case  may  be.  "**  *"*' 

4.  Final  judgment  by  default  shall  not  be  entered  upon  a 
writ  with  a  claim  for  a  debt  or  liquidated  demand  issued 
against  a  defendant  who  resides  outside  the  Central  District 
except  by  leave  of  a  Judge,  who  may  require  proof  of  the 
indebtedness  before  making  any  order,  or  may  order  that 
further  notice  be  given  to  the  defendant. 

5.  If  the  plaintiffs  claim  be  only  for  a  debt  or  liquidated 
demand,  and  the  defendant  does  not  appear  and  defend  or 
does  not  with  his  appearance  file  and  deliver  a  defence,  the 
plaintiff  may  enter  final  judgment  for  the  amount  claimed, 
with  interest  at  the  rate  specified,  if  any,  or  (if  no  rate  be 
specified)  at  the  rate  of  six  per  cent,  per  annum,  to  the 
date  of  judgment  and  costs. 

6.  When  in  any  such  action  as  in  the  last  preceding  rule 
mentioned  there  are  several  defendants,  if  one  or  more  of 
them  make  default  as  mentioned  in  the  last  preceding  rule, 
the  plaintiff  may  enter  final  judgment  against  the  defendant 
or  defendants  so  making  default,  and  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  proceed  with 
his  action  against  the  other  defendants. 

7.  If  the  plaintiff's  claim  be  for  pecuniary  damages  only 
or  for  detention  of  goods  with  or  without  a  claim  for  dama- 
ges, and  the  defendant  or  all  the  defendants,  if  more  than 
one,  make  default  as  mentioned  in  rule  5,  the  plaintiff  may 
enter  an  interlocutory  judgment  against  the  defendant  or 
defendants,  (.filing  an  affidavit,  where  such  is  required  by 
rule  4),  and  the  value  of  the  goods,  and  the  damages,  or  the 
damages  only,  as  the  case  may  be,  shall  be  ascertained  in 
any  way  which  the  Court  or  Judge  may  direct,  and  without 
the  necessity  of  notice  of  assessment  unless  the  Court  or 
Judge  shall  otherwise  order. 

8.  When  in  any  such  action  as  in  rule  7  mentioned  there 
are  several  defendants,  if  one  or  more  of  them  make  default 
as  mentioned  in  rule  5,  the  plaintiff  may,  in  manner  afore- 
said, enter  an  interlocutory  judgment  against  the  defendant 
or  defendants  so  making  default,  and  proceed  with  his  action 
against  the  others.  And  in  such  case  the  value  and  amount 
of  damages  against  the  defendant  making  default  shall  be 
assessed,  (without  the  necessity  of  notice,  unless  otherwise 
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o.  26.  ordered),  at  the  same  time  with  the  trial  of  the  action  or 

""•  ®"^**  issues  therein  against  the  other  defendants,  unless  the  Court 

or  Judge  shall  otherwise  direct. 

9.  If  the  plaintiffs  claim  be  for  a  debt  or  liquidated  de- 
mand, and  also  for  pecuniary  damages  only  or  for  detention 
of  goods  with  or  without  a  claim  for  pecuniary  damages,  and 
any  defendant  make  default  as  mentioned  in  rule  5,  the 
plaintif!  may,  in  manner  aforesaid,  enter  final  judgment  for 
the  debt  or  liquidated  demand,  interests  and  costs,  and  also 
enter  interlocutoiy  judgment  for  the  value  of  the  goods  and 
the  damages,  or  the  damages  only,  as  the  case  may  be,  and 
proceed  as  mentioned  in  rules  7  and  8. 

10.  In  an  action  for  the  recovery  of  land,  if  the  defendant 
makes  default  as  mentioned  in  rule  5,  the  plaintiff  may  enter 
judgment  that  the  person  whose  title  is  asserted  in  the  writ 
shall  recover  possession  of  the  land  with  costs.  Provided 
that  where  a  lessor  takes  action  under  section  144  of  the 
Act,  for  the  recovery  of  land,  he  shall  enter  judgment  for 
non-appearance  and  apply  to  the  Court  by  motion  for  final 
judgment  and  execution. 

11.  Where  the  plaintiff  has  made  a  claim  for  mesne  pro- 
fits, arrears  of  rent,  or  double  value  in  respect  of  the  pre- 
mises claimed  or  any  part  of  them,  or  damages  for  breach  of 
contract,  or  wrong,  or  injury  to  the  premises  claimed  by  a 
writ  for  the  recovery  of  land,  if  the  defendant  makes  de- 
fault as  mentioned  in  Rule  5,  or,  if  there  be  more  than  one 
defendant,  some  or  one  of  the  defendants  make  such  default, 
the  plaiutiflf  may  enter  judgment  against  the  defaulting  de- 
fendant or  defendants  and  proceed  as  mentioned  in  Rules 
7  and  8. 

12  If  the  plaintiff's  claim  bo  for  a  debt  or  liquidated 
demand  for  pecuniary  damages  only  or  for  the  detention  of 
goods  with  or  without  a  claim  for  pecuniary  damages,  or  for 
any  of  such  matters,  or  for  the  recovery  of  land,  and  the 
defendant  delivers  a  defence,  which  purports  to  offer  an 
answer  to  part  only  of  the  plaintiff's  alleged  cause  of  action, 
the  plaintiff  may,  by  leave  of  the  Court  or  Judge,  enter 
judgment,  final  or  interlocutory,  as  the  case  may  be,  for  the 
part  unanswered ;  provided  that  the  unanswered  part  con- 
sists of  a  separate  cause  of  action,  or  is  severable  from  the 
rest,  as  in  the  ease  of  part  of  a  debt  or  liquidated  demand  ; 
Provided  also,  that  where  there  is  a  counter-claim,  execu- 
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tion  on  any  such  judgment  as  above  mentioned  in  respect  of  o.  »6. 
the  plaintiff's  claim  shall  not  issue  without  leave  of  the"*^*"^*' 
CJourt  or  a  Judge. 

13.  In  probate  actions,  if  any  defendant  make  default  in 
filing  and  delivering  a  defence,  the  action  may  proceed,  not- 
withstanding such  default. 

14.  In  all  other  actions  than  those  in  the  preceding  rules 
of  this  order  mentioned,  if  the  defendant  makes  default  in 
delivering  a  defence,  the  plaintiff  may  set  down  the  action 
on  motion  for  judgment,  and  such  judgment  shall  be  given 
as  upon  the  statement  of  claim  the  Court  or  a  Judge  shall 
consider  the  plaintiff  to  be  entitled  to. 

15.  Where,  in  any  such  action  as  mentioned  in  the  last 
preceding  Eule,  there  are  several  defendants,  then,  if  one  of 
such  defendants  make  such  default  as  aforesaid,  the  plaintiff 
may  either  (if  the  cause  of  action  is  severable)  set  down  the 
action  at  once  oti  motion  for  judgment  against  the  defendant 
so  making  default,  or  may  set  it  down  against  him  at  the 
time  wh6n  it  is  entered  for  trial  or  set  down  on  motion  for 
judgment  against  the  other  defendants. 

16.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  party 
does  not  deliver  any  subsequent  pleading  within  the  period 
allowed  for  that  purpose,  the  pleadings  shall  be  deemed  to 
be  closed  at  the  expiration  of  that  period,  and  all  the  mate* 
rial  statements  of  fact  in  the  pleading  last  delivered  shall 
be  deemed  to  have  been  denied  and  put  in  issue. 

17.  In  any  case  in  which  issues  arise  in  an  action  other 
than  between  plaintiff  and  defendant,  if  any  party  to  any 
such  issue  makes  default  in  delivering  any  pleading,  the  op- 
posite party  may  apply  to  the  Court  or  a  Judge  for  such 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to 
be  entitled  to.  And  the  Court  or  Judge  may  order  judg- 
ment to  be  entered  accordingly,  or  make  such  other  order  as 
may  be  necessary  to  do  complete  justice  between  the  parties. 

18.  Any  judgment  by  default  whether  under  this  order  or 
under  any  other  of  these  rules,  may  be  set  aside  by  the 
Court  or  Judge  upon  such  terms  as  to  costs  or  otherwise  as 
such  Court  or  Judge  may  think  fit,  and  where  an  action  has 
been  set  down  on  motion  for  judgment  under  Bule  4  of  this 
order,  such  setting  down  may  be  dealt  with  bv  the  Court  or 
a  Judge  in  the  same  way  as  if  a  judgment  oy  default  had 
been  signed  when  the  case  was  set  down. 

17 
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o.  27.  ORDER  XXVII. 

rr-  1-7. 

<  E.  o.  28.  y 

Amendment. 

Amendment.  1.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 

ceedings, allow  either  party  to  alter  or  amend  his  pleadings, 
in  such  manner  and  on  such  terms  as  may  be  just,  and  all 
such  amendments  shall  be  made  as  may  be  necessary  for  the 
purpose  of  determining  the  real  questions  in  controversy 
between  the  parties 

2.  The  plaintiff  may,  without  any  leave,  amend  his  state- 
ment of  claim,  once  at  any  time  before  th§  expiration  of  the 
time  limited  for  reply  and  before  replying. 

3.  A  defendant  who  has  set  up  any  counter-claim  or  set- 
off may,  without  any  leave,  amend  such  counter-claim  or 
set-off  at  any  time  before  the  expiration  of  the  time  allowed 
him  for  answering  the  reply  and  before  such  answer. 

4.  Where  either  party  has  amended  his  pleadings  under 
either  of  the  last  two  preceding  rules,  the  opposite  party 
may,  within  four  days  after  the  delivery  to  him  of  the 
amended  pleading,  apply  to  the  Court  or  a  Judge  to  disallow 
the  amendment,  or  any  part  thereof,  and  the  Court  or  Judge 
may,  if  satisfied  that  the  justice  of  the  case  requires  it,  dis- 
allow the  same,  or  allow  it  subject  to  such  terms  as  to  costs 
or  otherwise  as  may  be  just. 

5.  Where  any  party  has  amended  his  pleading  under 
rales  2  or  3,  the  opposite  party  shall  plead  to  the  amended 
pleading,  or  amend  his  pleading,  within  the  time  he  then  has 
to  plead  or  within  two  days  from  the  delivery  of  the  amend- 
ment, whichever  shall  last  expire ;  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment,  and 
does  not  plead  again  or  amend  within  the  time  above-men- 
tioned, he  shall  be  deemed  to  rely  on  his  original  pleading 
in  answer  to  such  amendment 

6.  In  all  cases  not  provided  for  by  the  preceding  rules  of 
this  order,  application  for  leave  to  amend  may  be  made  by 
either  party  to  the  Court  or  to  the  Judge  at  the  trial  of  the 
action,  and  such  amendment  may  be  allowed  upon  such  terms 
as  to  costs  or  otherwise  as  may  be  just. 

7.  If  a  party  who  has  obtained  an  order  for  leave  to 
amend  does  not  amend  accordingly  within  the  time  limited 
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for  that  purpose  by  the  order,  such  order  to  amend  shall,  on  o.  »8. 
the  expiration  of  such  limited  time  as  aforesaid,  become  ipso 
fado  void,  unless  the  time  is  extended  by  the  Court  or  a 
Judge. 

8.  Whenever  any  pleading  is  amended,  the  same,  when 
amended,  shall  be  marked  with  the  date  of  the  order  (if  any) 
under  which  the  same  is  so  amended,  and  of  the  day  on 
which  such  amendment  is  made. 

9.  Whenever  any  pleading  is  amended,  such  amended 
document  shall  be  filed  and  shall  be  delivered  to  tho  oppo- 
site party  within  the  time  allowed  for  amending  the  same. 

10.  Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission,  may  at 
any  time  be  corrected  by  the  Court  or  a  Judge  on  motion  or 
summons  without  an  appeal. 

11.  The  Court  or  a  Judge  may  at  any  time,  and  on  such 
terms  as  to  costs  or  otherwise  as  the  Court  or  Judge  may 
think  just,  amend  any  defect  or  error  in  any  proceedings, 
and  all  necessary  amendments  shall  be  made  for  the  purpose 
of  determining  the  real  question  or  issue  raised  by  or  de- 
pending on  the  proceedings. 

12.  The  costs  of,  and  occasioned  by,  any  amendment  made 
pursuant  to  rules  2  and  3  of  this  order,  shall  be  borne  by  the 
party  making  the  same,  unless  the  Court  or  Judge  shall 
otherwise  order. 


OEDER  XXVIII. 

(E.  o.  31.) 

Discovery  and  Inspection'. 

1.  In  any  cause  or  matter  the  plaintiff  or  defendant  by  Discovery  ana 
leave  of  the  Court  or  a  Judge  may  deliver  interrogatories  in*"*'i^^*°"- 
writing  for  the  examination  of  the  opposite  parties,  or  any 
one  or  more  of  such  parties,  and  such  interrogatories  when 
delivered  shall  have  a  note  at  the  foot  thereof  staling  which 
of  such  interrogatories  each  of  such  persons  is  required  to 
answer:  Provided  that  no  party  shall  deliver  more  than 
one  set  of  interrogatories  to  the  same  party  without  an  order 
for  that  purpose:  Provided  also,  that  interrogatories  which 
do  not  relate  to  any  matters  in  question  in  the  cause  or 
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o.  as.  matter  shall  be  deemed  irrelevant,  notwithstanding  that  they 

^'   '  *  might  be  admissible  on  the  oral  cross-examination  of  a  wit- 

ness 

2.  On  an  application  for  leave  to  deliver  interrogatories, 
the  particular  interrogatories  proposed  to  be  delivered  shall 
be  submitted  to  the  Court  or  Judge.  In  deciding  upon  such 
application,  the  Court  or  Judge  shall  take  into  account  any 
offer,  which  may  be  made  by  the  party  sought  to  be  interro- 
gated, to  deliver  particulars,  or  to  make  admissions,  or  to 
produce  documents  relating  to  the  matter  in  question,  or  any 
of  them,  and  leave  shall  be  given  as  to  such  only  of  the  in- 
terrogatories submitted  as  the  Court  or  Judge  shall  consider 
necessary  either  for  disposing  fairly  of  the  cause  or  matter 
or  for  saving  costs. 

3.  In  adjusting  the  costs  of  the  cause  or  matter  inquiry 
shall,  at  the  instance  of  any  party,  be  made  into  the  pro- 
priety of  exhibiting  such  interrogatories,  and  if  it  is  the 
opinion  of  the  taxing  officer  or  of  the  Court  or  Judge,  either 
with  or  without  an  application  for  inquiry,  that  such  inter- 
rogatories have  been  exhibited  unreasonably,  vexatiously,  or 
at  improper  length,  the  costs  occasioned  by  such  interroga- 
tories and  the  answers  thereto  shall  be  paid  in  any  event  by 
the  party  in  fault. 

4.  Interrogatories  shall  be  in  the  form  Ko.  6  in  Appendix 
B.,  with  such  variations  us  circumstances  mj»y  require. 

5.  If  any  party  to  a  cause  or  matter  be  a  body  corporate, 
or  a  joint  stock  company,  whether  incorporated  or  not,  or 
any  other  body  of  persons,  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any  officer 
or  other  person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatories  to  any  member  or 
oflBcer  of  such  corporation,  company,  or  body,  and  an  order 
n)ay  be  made  accordingly. 

6.  Any  objection  to  answering  any  one  or  more  of  several 
interrogatories  on  the  ground  that  it  or  they  is  or  are  scan- 
dalous or  irrelevant,  or  not  bona  fide  for  the  purpose  of  the 
cause  or  matter,  or  that  the  matters  inquired  into  are  not 
sufficiently  material  at  that  stage,  or  on  any  other  ground, 
may  be  taken  in  the  affidavit  in  answer. 

7.  Any  interrogatories  may  be  set  aside  on  the  ground 
that  they  have  been  exhibited  unreasonably  or  vexatiously. 
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or  struck  out  on  the  ground  that  they  are  prolix,  oppressive,  o.  m. 
unnecessary,  or  scandalous ;  and  any  application  for  this  pur-  "•  ^*'* 
pose  may  be  made  within  two  days  after  service  of  the  inter- 
Ketones. 

8.  Interrogatories  shall  be  answered  by  affidavit  to  be  filed 
within  two  days,  or  within  such  other  time  as  a  Judge  may 
allow. 

9.  An  affidavit  in  answer  to  interrogatories  shall,  unless 
otherwise  ordered  by  a  jttdge,  be  in  the  Form  7  in  Appendix 
B.,  with  such  variations  as  circumstances  may  require. 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  an- 
swer, but  the  sufficiency  or  otherwise  of  any  such  affidavit 
objected  to  as  insufficient  shall  be  determined  by  ttie  Court 
or  a  Judge  on  motion  or  summons. 

11.  If  any  person  interrogated  omits  to  answer,  or  an- 
swers insufficiently,  the  party  inteiTOgating  may  apply  to 
the  Court  or  a  Jud^e  for  an  order  requiring  him  to  answer, 
or  to  answer  further,  as  the  case  may  be.  And  an  order 
may  be  made  requiring  him  to  answer  or  answer  further, 
either  by  affidavit  or  by  viva  voce  examination,  as  the  Judge 
may  direct. 

12.-  Any  party  may,  without  filing  any  affidavit,  apply  to 
the  Court  or  a  Judge  for  an  order  directing  any  other  party 
to  any  cause  or  matter  to  make  discovery  on  oath  of  the 
documents  which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matter  in  question  therein.  On  the  hearing 
of  such  application  the  Court  or  Judge  may  either  refuse  or 
adjourn  the  same,  if  satisfied  that  such  discovery  is  not 
necessary,  or  not  necessary  at  that  stage  of  the  cause  or  mat- 
ter ;  or  make  such  order,  either  generally  or  limited  to  cer- 
tain classes  of  documents,  as  may,  in  their  or  his  discretion, 
be  thought  fit.  Provided  that  discovery  shall  not  be  ordered 
when  and  so  far  as  the  Court  or  Judge  shall  be  of  opinion 
that  it  is  not  necessary  either  for  disposing  fairly  of  the  cause 
or  matter  or  for  saving  costs. 

13.  The  affidavit  to  be  made  by  a  party  against  whom 
such  order  as  is  memtioned  in  the  last  preceding  rule  has 
been  made,  shall  specify  which,  if  any,  of  the  documents 
therein  mentioned  be  objects  to  produce,  and  it  shall  be  in 
the  form  No.  8  in  Appendix  B,  with  such  variations  as  cir- 
CVimstapces  may  require, 
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o.  88.  14.  It  shall  be  lawful  for  the  Court  or  a  Judge,  at  any 

rr.  14-17.  ^^^^^  during  the  pendency  of  any  cause  or  matter,  to  order 

the  production  by  any  party  thereto,  upon  oath,  of  such  of 
the  documents  in  his  possession  or  power,  relating  to  any 
matter  in  question  in  such  cause  or  matter,  as  the  Court  or 
Judge  shall  think  right ;  and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such  manner  as  shall  appear 
just. 

15.  Every  party  to  a  cause  or  matter  shall  be  entitled,  at 
any  time,  by  notice  in  writings  to  give  notice  to  any  other 
party,  in  whose  pleadings  or  affidavits  reference  is  made  to 
any  document,  to  produce  such  document  for  the  inspection 
of  the  party  giving  such  notice,  or  of  his  solicitor,  and  to 
permit  him  or  them  to  take  copies  thereof;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at 
liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  cause  or  matter,  unless  he  shall  satisfy  the  Court  or 
a  Judge  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  cause  or  matter,  or  that  he  had 
some  other  cause  or  excuse  which  the  Court  or  Judge  shall 
deem  sufficient  for  not  complying  with  such  notice;  in  which 
case  the  Court  or  Judge  may  allow  the  same  to  be  put  in 
evidence  on  such  terms  as  to  costs  and  otherwise  as  the 
Court  or  Judge  shall  think  fit. 


'*0^ 


16.  Notice  to  any  party  to  produce  any  documents  re- 
ferred to  in  his  pleading  or  affidavits  shall  be  in  the  form 
No.  9  in  Appendix  B,  with  such  variations  as  circumstances 
may  require. 

17.  The  party  to  whom  such  notice  is  given  shall,  within 
two  days  from  the  receipt  of  such  notice,  if  all  the  docu- 
ments therein  referred  to  have  been  set  forth  by  him  in 
such  affidavit  as  is  mentioned  in  Rule  13,  or  if  any  of  the 
documents  referred  to  in  such  notice  have  not  been  set  forth 
by  him  in  any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the  same 
a  notice  stating  a  time  within  two  days  from  the  delivery 
thereof  at  which  the  document,  or  such  of  them  as  he  does 
not  object  to  produce,  may  be  inspected  at  the  office  of  his 
solicitor,  or,  in  the  case  of  bankers'  books  or  other  books  of 
account  or  books  in  constant  use  for  the  purposes  of  any 
trade  or  business,  at  their  usual  place  of  custody,  and  stat- 
ing which  (if  any)  of  the  documents  he  objects  to  produce, 
and  on  what  ground.    Such  notice  shall  be  in  the  Form  10 
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iu  Appendix  B,  with  such  variations  as  circumstances  may  o.  as. 
require. 

18.  If  the  party  served  with  notice  under  Eule  17  omits 
to  give  such  notice  of  a  time  for  inspection,  or  objects  to 
give  inspection,  or  offers  inspection  elsewhere  than  at  the 
office  of  his  solicitor,  the  Court  or  Judge  may,  on  the  appli- 
cation of  the  party  desiring  it,  make  an  order  for  inspection 
in  such  place  and  in  such  manner  as  he  may  think  fit :  Pro- 
vided that  the  order  shall  not  be  made  when  and  so  far  as 
the  Court  or  a  Judge  shall  be  of  opinion  that  it  is  not  neces- 
sary either  for  disposing  fairly  of  the  cause  or  matter  or  for 
saving  costs. 

19.  Any  application  to  inspect  documents,  except  such  as 
are  referred  to  in  the  pleadings,  particulars,  or  affidavits  of 
the  party  against  whom  the  application  is  made,  or  disclosed 
in  his  affidavit  of  documents,  shall  be  founded  upon  an  affi- 
davit showing  of  what  documents  inspection  is  sought,  that 
the  party  applying  is  entitled  to  inspect  them,  and  that  they 
are  in  the  possession  or  power  of  the  other  party.  Tlie 
Court  or  Judge  shall  not  make  such  order  for  inspection  of 
such  documents  when  and  so  far  as  the  Court  or  Judge  shall 
be  of  opinion  that  it  is  not  necessary  either  for  disposing 
fairly  of  the  cause  or  matter  or  for  saving  costs. 

20.  Where  inspection  of  any  business  books  is  applied  for, 
the  Court  or  a  Judge  may,  if  they  or  he  shall  think  fit,  in- 
stead of  ordering  inspection  of  the  original  books,  order  a 
copy  of  any  entries  therein  to  be  furnished  and  verified  by 
the  affidavit  of  some  person  who  has  examined  the  copy 
with  the  original  entries,  and  such  affidavit  shall  state 
whether  or  not  there  are  in  the  original  book  any  and  what 
erasures,  interlineations  or  alterations :  Provided  that,  not- 
withstanding that  such  copy  has  been  supplied,  the  Court  or 
a  Judge  may  order  inspection  of  the  book  from  which  the 
copy  was  made. 

21.  Where  on  an  application  for  an  order  for  inspection 
privilege  is  claimed  for  any  document,  it  shall  be  lawful  for 
the  Court  or  a  Judge  to  inspect  the  document  for  the  pur- 
pose of  deciding  as  to  the  validity  of  the  claim  of  privilege. 

22.  The  Court  or  a  Judge  may.  on  the  application  of  any 
party  to  a  cause  or  matter  at  any  time,  and  whether  an 
affidavit  of  documents  shall  or  shall  not  have  already  been 
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o.  g.  ordered  or  made,  make  an  order  requiring  any  other  party 

"•     •••  to  state  by  affidavit  whether  any  one  or  more  specific  docu- 

ments, to  be  specified  in  the  application,  is  or  are,  or  has  or 
have,  at  any  time  been  in  his  possession  or  power ;  and,  if  not 
then  in  his  possession,  when  he  parted  with  the  same,  and 
what  has  become  thereof.  Such  applications  shall  be  made 
on  an  affidavit  stating  t)mt  in  the  belief  of  the  deponent  the 
party  against  whom  the  application  is  made  has,  or  has  at 
some  time  had  in  his  possession  or  power  the  document  or 
documents  specified  in  the  application,  and  that  they  relate 
to  the  matters  in  question  in  the  cause  or  matter,  or  to  some 
of  them. 

23.  If  the  party  from  whom  discovery  of  any  kind  or  in- 
spection is  sought  objects  to  the  same,  or  any  part  thereof, 
the  Court  or  a  Judge  may,  if  satisfied  that  the  right  to  the 
discovery  or  inspection  sought  depends  on  the  determination 
of  any  issue  or  question  in  dispute  in  the  cause  or  matter, 
or  that  for  any  other  reason  it  is  desirable  that  any  issue  or 
question  in  dispute  in  the  cause  or  matter  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or  in- 
8pection,order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or  inspec- 
tion, 

24.  If  any  party  fails  to  comply  with  any  order  to  answer 
interrogatories,  or  for  the  discovery  or  inspection  of  docu- 
ments, he  shall  be  liable  to  attachment.  He  shall  also,  if  a 
plaintiff,  be  liable  to  have  his  action  dismissed  for  wane  of 
prosecution,  and,  if  a  defendant,  to  have  his  defence  (if  any) 
struck  out,  and  to  be  placed  in  the  same  position  as  if  he 
had  not  defended,  and  the  party  interrogating  may  apply  to 
the  Court  or  a  Judge  for  an  order  to  that  effect,  and  an  order 
may  be  made  accordingly. 

25.  Service  of  an  order  for  interrogarories  or  discovery  or 
inspection  made  against  any  party  on  his  solicitor  shall  be 
sufficient  service  to  found  an  application  for  an  attachment 
for  disobedience  to  the  order.  But  the  party  against  whom 
the  application  for  an  attachment  is  made  may  show  in  an- 
swer to  the  application  that  he  has  had  no  notice  or  know- 
ledge of  the  order. 

26.  A  solicitor,  upon  whom  an  order  against  any  party 
for  interrogatories  or  discovery  or  inspection  is  served  under 
the  last  preceding  rule,  who  neglects  without  reasonable  ex- 
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ciise  to  give  notice  thereof  to  his  client,  shall  be  liable  to  o.  «8. 

J..       I      *^    .  IT.  87-30. 

attachment. 

27.  Any  party  may,  at  the  trial  of  a  cause,  matter,  or 
issue,  use  in  evidence  any  one  or  more  of  the  answers,  or 
any  part  of  an  answer,  of  the  opposite  party  to  interroga- 
tories without  putting  in  the  others  or  the  whole  of  such 
answer.  Provided  always,  that  in  suoh  case  the  Judge  may 
look  at  the  whole  of  the  answers,  and  if  he  shall  be  of  opi- 
nion that  any  others  of  them  are  so  connected  with  those 
put  in  that  the  last-mentioned  answers  ought  not  to  be  used 
without  them,  he  may  direct  them  to  be  put  in. 

28.  In  every  cause  or  matter  the  costs  of  discovery,  by 
interrogatories  or  otherwise,  shall  be  allowed  by  the  Court 
or  a  Judge  as  part  of  the  costs  of  the  party  seeking  them 
where,  and  only  where,  such  discovery  shall  appear  to  the 
Judge  at  the  trial,  or,  if  there  is  no  trial,  to  the  Court  or 
Judge,  or  shall  appear  to  the  taxing  officer  to  have  been 
reasonably  asked  for.  The  Court  or  Judge  may  order  the 
party  seeking  discovery  to  pay  any  costs  and  expenses  to 
the  opposite  party  attending  the  ord^fr  for  discovery. 

29.  In  any  action  against  or  by  a  sheriff  in  respect  of  any 
matters  connected  with  the  execution  of  his  office,  the  Court 
or  a  Judge  may,  on  the  application  of  either  party,  order 
that  the  affidavit  to  be  made  in  answer  either  to  iuterro* 
gatories  or  to  an  order  for  discovery  shall  be  made  by  the 
officer  actually  concerned. 

30.  This  order  shall  apply  to  infant  plaintiffs  and  defen- 
dants, and  to  their  next  friends  and  guardians  ad  litem. 

ORDER  XXIX. 

(r.  0.  32.) 

Admissions, 

1.  Any  party  to  a  cause  or  matter  may  give  notice,  by  his   dmissionfi. 
pleading,  or  otherwise  in  writing,  that  he  admits  the  truth 

of  the  whole  or  any  part  of  the  case  of  any  other  party. 

2.  Either  party  may  call  npon  the  other  party  to  admit 
any  document,  saving  all  just  exceptions ;  and  in  case  of  re- 
fusal or  neglect  to  admit,  after  such  notice,  the  costs  of  prov- 
ing any  such  document  shall  be  paid  by  the  party  so  ne^ 
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o.  20.  glecting  or  refusing,  whatever  the  result  of  the  cause  or 

"•  ^*®*  matter  may  be,  unless  at  the  trial  or  hearing  the  Court  or  a 

Judge  shall  certify  that  the  refusal  to  admit  was  reasonable  ; 
and  no  costs  of  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving  of 
expense 

3.  A  notice  to  admit  documents  shall  be  in  the  Form  No. 
12  in  Appendix  B.,  with  such  variations  as  circumstances 
may  require. 

4.  Any  party  may,  by  notice  in  writing,  at  any  time  not 
later  than  four  days  before  the  day  of  trial,  call  on  any  other 
party  to  admit,  for  the  purposes  of  the  cause,  matter,  or 
issue  only,  any  specific  fact  or  facts  mentioned  in  such  notice. 
And  in  case  of  refusal  or  neglect  to  admit  th«  same  within 
two  days  after  service  of  such  notice,  or  within  such  further 
time  as  may  be  allowed  by  the  Court  or  a  Judge,  thie  costs 
of  proving  such  faot  or  facts  shall  be  paid  by  the  party  so 
neglecting  or  refusing  whatever  the  result  of  the  cause,  mat- 
ter, or  issue  may  be,  unless  at  the  trial  or  hearing  the  Court 
or  a  Judge  shall  at  aay  time  otherwise  order  or  direct.  Pro- 
vided that  any  admission  made  in  pursuance  of  such  notice 
is  to  be  deemed  to  be  made  only  for  the  purposes  of  the  par- 
ticular cause,  matter,  or  issue,  and  not  as  an  admission  to  be 
used  against  the  party  on  any  other  occasion  or  in  favor  of 
any  person  other  than  the  party  giving  the  notice ;  provided 
also,  that  the  Court  or  a  Judge  may  at  any  time  allow  any 
party  to  amend  or  withdraw  any  admission  so  made  on  such 
terms  as  may  be  just. 

5.  A  notice  to  admit  facts  shall  be  in  the  Form  13  in  Ap- 
pendix B,  and  admission  of  facts  shall  be  in  the  Form  No.  14 
in  Appendix  B,  with  such  variations  as  circumstances  may 
require. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter,  where 
admissions  of  fact  have  been  made  either  on  the  pleadings, 
or  otherwise,  apply  to  the  Court  or  a  Judge  for  such  judg- 
ment or  order  as  upon  such  admissions  he  may  be  entitled 
to,  without  waiting  for  the  determination  of  any  other  ques- 
tion between  the  parties ;  and  the  Court  or  a  Judge  may 
upon  such  application,  make  such  order,  or  give  such  judg* 
ment,  as  the  Court  or  Judge  may  think  just. 
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7.  An  affidavit  of  t/hc  solicitor  or  his  clerk,  of  the  due  sig-  oo.  %9  a  so, 
nature  of  any  admissions  made  in  pursuance  of  any  notice 

to  admit  documents  or  facts,  shall  be  sufficient  evidence  of 
such  admissions,  if  evidence  thereof  be  required. 

8.  Notice  to  produce  documents  shall  be  in  the  Form  15 
in  Appendix  B,  with  such  variations  as  circumstances  may 
require.  An  affidavit  of  the  solicitor,  or  his  clerk,  of  the 
service  of  any  notice  to  produce,  and  of  the  time  when  it  was 
served,  with  a  copy  of  the  notice  to  produce,  shall  in  all 
eases  be  sufficient  evidence  of  the  service  of  the  notice,  and 
of  the  time  when  it  was  served. 

9.  If  a  notice  to  admit  or  produce  comprises  documents 
which  are  not  necessary,  the  costs  occasioned  thereby  shall 
be  borne  by  the  party  giving  such  notice. 

ORDER  XXX. 

(B.  O.  33.) 

Issues,  Inquiries  and  Accounts. 

1.  When  in  any  cause  or  matter  it  appears  to  the  Court  issues,  inquiries 
or  a  Judge  that  the  issues  of  fact  in  dispute  are  not  suffi-*"     cco^'^ts. 
ciently  defined,  the  parties  may  be  directed  to  prepare  issues, 

and  such  issues  shall,  if  the  parties  difier,  be  settled  by  the 
Court  or  a  Judge. 

2.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it 
may  appear  that  there  is  some  special  or  further  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the  ordi- 
nary manner. 

3.  The  Court  or  a  Judge  may,  either  by  the  judgment  or 
order' directing  an  account  to  be  taken,  or  by  any  subsequent 
order,  give  special  directions  with  regard  to  the  mode  in  . 
which  the  account  is  to  be  taken  or  vouched,  and  in  particu- 
lar may  direct  that  in  taking  the  account  the  books  of  ac- 
count in  which  the  accounts  in  question  have  been  kept, 
shall  be  taken  as  pinma  facie  evidence  of  the  truth  of  the 
matters  therein  contained,  with  liberty  to  the  parties  inte- 
rested to  take  such  objections  thereto  as  they  may  be  advised. 
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o.  30.  4.  When  any  account  is  directed  to  be  taken,  the  account- 

^'   '    '  ing  party,  unless  the  Court  or  Judge  shall  otherwise  diiect, 

shall  make  out  his  account  and  verify  the  same  by  affidavit. 
The  items  on  cuch  side  of  the  account  shall  be  numbered 
consecutively,  and  the  account  shall  be  referred  to  by  the 
affidavit  as  an  exhibit  and  bo  left  in  the  Judge's  chambei*s, 
or  with  the  master  or  referee,  as  the  case  may  be. 

5.  Upon  the  taking  of  any  account  the  Court  or  a  Judge 
may  direct  that  vouchers  shall  be  produced  at  the  offiee  of 
the  solicitor  of  the  accounting  party,  or  at  any  other  con- 
venient place,  and  that  only  such  items  as  may  be  contested 
or  surcharged  shall  be  brought  before  the  Judge  in  chambers. 

6.  Any  party  seeking  to  charge  any  accounting  party  be- 
yond what  l)e  has  by  his  account  admitted  to  have  received 
shall  give  notice  thereof  to  the  accounting  party,  stating,  so 
far  as  he  is  able,  the  amount  sought  to  be  charged  and  the 
particulars  thereof  in  a  short  and  succinct  manner. 

7.  Every  judgment  or  order  for  a  general  account  of  the 
personal  estate  of  a  testator  or  intestate  shall  contain  a  di- 
rection for  an  inquiry  what  parts  (if  any)  of  such  estate  are 
outstanding  or  undisposed  of  unless  the  Court  or  a  Judge 
shall  otherwise  direct. 

8.  Where  by  any  judgment  or  order,  whether  made  iu 
Court  or  in  Chambers,  any  accounts  are  din  cted  to  be  taken 
or  inquiries  to  be  made,  each  such  direction  shall  be  num- 
bered so  t-hat,  as  far  us  may  be,  each  distinct  account  and 
inquiry  may  be  designated  by  a  number,  and  such  judgment 
or  order  shall  be  in  the  form  No.  15  in  Appendix  If,  with 
such  variations  as  the  circumstances  of  the  case  may  require. 

9.  In  taking  any  account  directed  by  any  judgment  or 
order,  all  just  allowances  shall  be  made  without  any  direc- 
tion for  that  purpose. 

10.  The  Master  shall,  at  the  beginning  of  each  session, 
report  to  the  Court  all  the  cases  in  which  he  considers  that 
there  has  been  any  undue  dehiy  in  the  proceedings  before 
him. 

11.  If  it  shall  be  made  to  appear  to  the  Court  or  a  Judge 
that  there  is  any  undue  delay  in  the  prosecution  of  any  ac- 
counts or  inc^uiries  or  in  any  other  proceedings  under  any 
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judgment  or  order,  the  Court  or  Judge  may  require  the  o.  si. 
pftrty  hftWng  the  conduct  of  the  proceedings,  or  any  other"*  ^"*' 
party,  to  explain  the  delay,  and  may  thereupon  make  such 
order  with  regard  to  expediting  the  proceedings,  or  the  con- 
duct thereof,  or  the  stay  thereof,  and  the  summoning  of  per- 
sons whose  aW/Cndance  is  required,  and  as  to  the  costs  of  the 
proceedings,  as  the  circumstances  of  the  case  may  require, 

ORDEB  XXXL 

(E.0.81.) 

7. — Special  Case, 

1.  The  parties  to  any  cause  or  matter  may  concur  in  stat-  Special  case. 
ing  the  questions  of  law  arising  therein  in  the  form  of  a 

special  ease  for  blie  opinion  of  the  Court.  Every  such  spe- 
cial case  shall  be  divided  into  paragraphs  numbered  conse- 
cutively, and  shall  concisely  sttite  such  facts  and  documents 
H8  may  be  necessary  to  enable  the  Court  to  decide  the  ques- 
tions raised  thereby.  Upon  the  argun»ent  of  such  case  the 
Court  and  the  parties  shall  be  at  liberty  to  refer  to  the 
whole  contents  of  such  documents,  and  the  Court  shall  be 
at  liberty  to  draw  from  the  facts  and  documents  stated  in 
any  Quch  special  case  any  inference,  whether  of  fact  or  law, 
whicli  migot  have  been  drawn  therefrom  if  proved  at  a  trial. 

2.  If  it  appear  to  the  Court  or  a  Judge  that  there  is  in  any 
cause  or  matter  a  question  of  law,  which  it  would  be  con- 
venient to  have  decided  before  any  evidence  is  given  or  any 
question  or  issue  of  fart  is  tried,  or  before  any  reference  is 
made  to  a  master,  referee,  or  an  arbitrator,  the  Court  or 
Judge  may  make  an  order  accordingly,  and  may  direct  such 
question  of  law  to  be  raised  for  the  opinion  of  the  Court, 
either  by  special  case  or  in  such  other  manner  as  the  Court 
or  Judge  may  deem  expedient,  and  all  such  further  proceed- 
ings as  the  decision  of  such  question  of  law  may  render  un- 
necessary may  thereupon  be  stayed. 

3.  Every  special  case  shall  be  signed  by  the  several  parties 
or  their  counsel  or  solicitors,  and  shall  be  filed.  Three 
copies  for  the  use  of  the  Judges  shall  be  delivered  by  the 
plaintiff  to  the  proper  officer, 

4.  No  special  case  in  any  cause  or  matter  to  which  a 
niarried  woman  (not  being  a  party  thereto  in  respect  of  her 
separate  property  or  of  any  separate  right  of  action  by  or 
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n  a*b  ngainst  her),  infant  or  person  of  unsound  mind,  not  so  found 

by  inquisition,  is  a  party,  shall  be  set  down  for  argument 
without  leave  of  the  Court  or  a  Judge,  the  application  for 
which  must  ba  supported  by  sufficient  evidence  that  the 
slateinents  contained  in  such  special  case,  so  far  as  the  same 
affect  the  interest  of  such  married  woman,  infant,  or  person 
of  unsound  mind,  are  true. 

5.  Upon  notice  of  trial  by  either  party  a  special  case 
shall  be  entered  for  trial. 

6.  The  parties  to  a  special  case  may,  if  they  think  fit, 
enter  into  an  agreement  in  writing,  that,  on  the  judgment 
of  the  Court  being  given  in  the  affirmative  or  negative  of 
the  questions  of  law  raised  by  the  special  case,  a  sum  of 
inoney,  fixed  by  the  pirties,  or  to  be  ascertained  by  the 
Court,  or  in  such  manner  as  the  Court  may  direct,  shall  be 
paid  by  one  of  the  parties  to  the  other  of  them,  either  with 
or  without  costs  of  the  cause  or  matter ;  and  the  judgment 
of  the  Court  may  be  entered  for  the  sum  so  agreed  or  ascer- 
tained, with  or  without  costs,  as  the  case  may  be,  and  exe- 
cution may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  on  appeal. 

7.  This  order  shall  apply  to  every  special  case  stated  in 
a  cause  or  matter,  or  in  any  proceeding  incidental  thereto. 

8.  Any  special  case  may  hereafter  be  stated,  for  the  same 
purposes  and  in  the  same  manner  as  heretofore,  and  the 
same  shall  be  deemed  to  be  a  special  case  stated  iii  a  matter 
within  the  meaning  of  this  order. 

11. — Issues  of  Fact  without  Pleadings. 

9.  When  the  parties  to  a  cause  or  matter  are  agreed  as  to 
the  questions  of  fact  to  be  decided  between  them,  they  may, 
after  writ  issued  and  before  judgment,  by  consent  and  order 
of  the  Court  or  a  Judge,  proceed  to  the  trial  of  any  such 
questions  of  fact  without  formal  pleadings ;  and  such  ques- 
tions may  be  stated  for  trial  in  an  issue  in  the  Form  No.  17 
in  Appendix  B,  with  such  variations  as  circumstances  may 
require,  and  such  issue  may  be  entered  for  trial  and  tried  in 
the  same  manner  as  any  issue  joined  in  an  ordinary  action, 
and  the  proceedings  shall  be  under  the  control  and  jurisdic- 
tion of  the  Court  or  Judge,  in  the  same  way  as  the  proceed- 
ings in  an  action. 
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10  The  Court  or  a  Judge  may  by  ponsent  of  the  parties  oo.  si  a  3». 
order  that,  upon  the  finding  in  the  affirmative  or  negative 
of  such  issue  as  in  the  hist  preceding  rule  mentioned,  a  sum 
of  money  fixed  by  the  parties,  or  to  be  ascertained  upon  a 
question  inserted  in  the  issue  for  that  purpose,  shall  be  paid 
by  one  of  the  parties  to  the  other  of  them  either  with  or 
without  the  costs  of  the  cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Eule  9  men- 
tioned, judgment  may  be  entered  for  the  sum  so  agreed  or 
ascertained  as  aforesaid,  with  or  without  costs,  as  the  case 
may  be,  and  execution  may  issue  upon  such  judgment  forth- 
with, unless  otherwise  agreed,  or  unless  the  Court  or  a  Judge 
shall  otherwise  order  for  the  purpose  of  giving  either  party 
an  opportunity  for  moving  to  set  aside  the  finding  or  for 
a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Rule  9  men- 
tioned, may  be  recorded  at  the  instance  of  either  party,  and 
the  judgment,  whether  actually  recorded  or  not,  shall  have 
the  same  effect  as  any  other  judgment  in  a  contested  action. 

ORDER  XXXIL 

<B.  O.  36.) 

Trial. 
L— Place. 

1.  Every  action  shall,  unless  the  Court  or  a  Judge  other-  Trial, 
wise  orders,  be  tried  in  the  place  where  the  writ  is  return- 
able.   The  Court  or  Judge  may  transfer  a  cause  to  some 
other  place  for  trial  at  any  time  after  the  return  of  the  writ. 

IL—Mode  of  TiHal. 

2.  In  actions  of  slander,  libel,  false  imprisonment,  malici- 
ous prosecution,  seduction,  or  breach  of  promise  of  marriage, 
the  plaintiff  may,  in  his  notice  of  trial  to  be  given  as  liere- 
inafter  provided,  and  the  defendant  may,  upon  giving  notice 
within  two  days  from  the  time  of  the  service  of  notice  of 
trial,  or  within  such  extended  time  as  the  Court  or  a  Judge 
may  allow,  or  in  the  notice  of  trial  to  be  given  by  him  as 
hereinafter  provided  signify  his  desire  to  have  the  issues  of 
fact  tried  by  a  Judge  with  a  jury,  and  thereupon  the  same 
shall  be  so  tried. 
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o.  3«.  3    Ctiuses  or  matters  which,  before  the  passing  of  this 

rr.  3-7.  ^^^  ^^^.^  hcaid  Or  determined  bj  the  Supreme  Court  in 

Equity  shall  be  tried  by  a  Judge  without  a  jury,  unless  the 

Court  or  a  Judge  slmll  otherwise  order 

4.  The  Court  or  a  Judge  may,  if  it  siiall  appear  desirable, 
direct  a  trial  without  a  jury  of  any  question  or  issue  of  fact, 
or  partly  of  fact  and  partly  of  law,  arising  in  any  cause  or 
matter  which  previously  to  the  passing  of  the  Act  could, 
without  consent  of  piirties.  have  been  tried  without  a  jury. 

5.  The  Court  or  a  Judge  may  direct  the  trial  without  a 
jury  of  any  cause,  matter  or  issue  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  Ciinnot  in  his  or  their  opinion  con- 
veniently be  made  with  a  jury. 

6.  In  any  other  cause  or  matter,  upon  tho  application, 
within  two  days  after  notice  of  trial  has  been  given,  of  any 
party  thereto,  for  a  trial  with  a  jury  of  the  cause  or  matter 
or  any  issue  of  fact,  an  order  shall  be  made  for  a  trial  with 
a  jury. 

7.  (a)  In  every  cause  or  matter,  unless  under  the  provi- 

sions or  Rule  6  of  this  Order  a  trial  with  a  jury 
is  ordered,  or  under  Rule  2  of  this  Order  either 
party  has  signified  a  desire  to  have  a  trial  with 
'ijwry*^'^®  mode  of  trial  shall  be  by  a  Judge 
without  a  jury ;  provided  that  in  any  such  case 
the  Court  or  a  Judge  may  at  any  time  order  any 
cause,  matter,  or  issue  to  be  tried  by  a  Judge 
with  a  jury,  or  by  a  Judge  sitting  with  assessors, 
or  by  referee  with  or  without  assessors ; 

(h)  The  plaintifif  in  any  cause  or  matter  in  which  he  is 
entitled  to  a  jury  may  have  the  issues  tried  by  a 
special  jury,  upon  giving  notice  in  writing  to 
that  effect  to  the  de^ndant  at  tho  time  when  he 
gives  notice  of  trial ) 

(c)  The  defendant,  in  any  cause  or  matter  in  which  he 
is  entitled  to  a  jury,  may  have  the  issues  tried 
by  a  special  jury,  on  giving  notice  in  writing  to 
that  effect  at  any  time  after  the  close  of  the 
pleadings  or  settlement  of  the  issues  and  before 
notice  of  trial,  or  if  notice  of  trial  has  been  given. 
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then  not  less  two  days  before  the  day  for  which  o.  32. 


notice  of  trial  has  been  given ; 

(d)  Provided  that  u  Judge  may  at  any  time  make  an 
order  for  a  special  jury  upon  such  terms,  if  any, 
as  to  costs  and  otherwise  as  may  be  just. 

8.  Subject  to  the  provisions  of  the  preceding  rules  of  this 
Order,  the  Court  or  a  Judge  may,  in  any  cause  or  matter,  at 
any  time  or  from  time  to  time,  order  that  different  questions 
of  fact  arising  therein  be  tried  by  different  modes  of  trial, 
or  that  one  or  more  questions  of  fact  be  tried  before  the 
others,  and  may  appoint  the  places  for  such  trials,  and  in  all 
cases  may  order  that  one  or  more  issues  of  tact  be  tried  be- 
fore any  other  or  others. 

9.  Every  trial  of  any  question  or  issue  of  fact  with  a  jury 
shall  be  by  a  single  Judge  unless  such  trial  be  specially 
ordered  to  be  by  two  ov  more  Judges. 

///. — Notice  and  Entry  of  Trial. 

10.  Notice  of  trial  may  be  given  in  any  cause  or  a  matter 
by  the  plaintiff  or  other  party  in  the  position  of  plaintiff. 
Such  notice  may  be  given  with  the  reply  (if  any)  whether  it 
closes  the  pleadings  or  not,  or  at  any  time  after  the  issues 
of  fact  are  ready  for  trial,  and  shall  be  filed. 

11.  If  the  plaintiff  does  not  within  four  weeks  after  the 
close  of  the  pleadings,  or  within  such  extended  time  as  the 
Court  or  a  Judge  may  allow,  give  notice  of  trial,  the  defen- 
dant may,  before  notice  of  trial  given  by  the  plaintiff  give 
notice  of  trial,  or  may  apply  to  the  Court  or  Judge  to  dis- 
miss the  action  for  want  of  prosecution ;  and  on  the  hearing 
of  such  application,  the  Court  or  a  Judge  may  order  the 
action  to  be  dismissed  accordingly,  or  may  make  such  other 
order,  and  on  such  terms,  as  to  the  Court  or  Judge  may 
seem  just. 

12.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of 
the  cause  or  matter  or  of  issues  therein,  and  also  the  time 
nt  which  the  party  giving  the  notice  shall  move  for  a  day 
for  the  hearing  thereof.  It  shall  be  in  the  Form  No.  18, 
Appendix  B,  with  such  variations  as  circumstances  may 
require 

18,  Notice  of  trial  shall  be  a  four  days'  notice* 
19 
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o.  32.  14.  Notice  of  trial  shall  be  given  before  the  case  is  entered 

on  the  cause-list  for  trial,  and  the  case  may  be  so  entered 
notwithstanding  that  the  pleadings  are  not  closed :  provided 
that  notice  of  trial  has  been  given. 

IV' — Papers  for  Jxidge. 

15.  The  party  giving  notice  of  trial  shall  deliver  to  the 
proper  officer  two  copies  of  the  whole  of  the  pleadings,  one 
of  which  shall  be  for  the  use  of  the  Judge  at  the  trial. 

F. — Proceedings  at  THaL 

IG.  If,  when  a  trial  is  called  on,  the  plaintiff  appears,  and 
the  defendant  does  not  appear,  the  plaintiff  may  prove  his 
claim,  so  far  as  the  burden  of  proof  lies  upon  him. 

17.  If,  when  a  trial  is  called  on,  the  defendant  appeara, 
and  the  plaintiff  does  not  appear,  the  defendant,  if  he  has 
no  counter-claim,  shall  be  entitled  to  judgment  dismissing 
the  action,  but  if  he  has  a  counter-claim,  then  he  may  prove 
such  counter-claim  so  far  as  the  burden  of  proof  lies  upon 
him. 

18  Any  verdict  or  judgment  obtained  where  one  party 
does  not  appear  at  the  trial  may  be  set  aside  by  the  Court 
or  a  Judge  upon  such  terms  as  may  seem  fit  upon  an  appli- 
cation made  within  four  days  after  the  trial. 

19  The  Judge  may,  if  he  think  it  expedient  for  the  inter- 
ests of  justice,  postpone  or  adjourn  a  trial  for  such  time,  and 
to  such  place,  and  upon  such  terms,  if  any,  as  he  shall  think  fit 

20.  Where  the  party  is  brought  up  to  attend  the  trial  or 
hearing  of  a  cause  or  matter  by  virtue  of  any  writ  of  habeas 
corpus,  and  by  reason  of  the  pressure  of  other  business,  or 
from  any  other  causC;  the  trial  or  hearing  of  the  cause  or 
matter  in  which  such  party  is  concerned  is  postponed  to  a 
future  day,  a  new  writ  of  habeas  corpus  may  be  issued  for 
such  future  day,  if  the  Court  or  Judge  shall  so  direct. 

21.  Upon  a  trial  with  a  jury,  the  addresses  to  the  jury 
shall  be  regulated  as  follows :  the  party  who  begins,  or  his 
counsel,  shall  be  allowed  at  the  close  of  his  case,  if  his  oppo- 
nent does  not  announce  any  intention  to  adduce  evidence, 
U)  address  the  jury  a  second  time  for  the  purpose  of  sum* 
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ming  up  the  evidence, and  the  opposite  party,  or  his  counsel,©.  3». 
shall  be  allowed  to  open  his  cause,  and  also  to  sum  up  the '"''^  ^'**' 
evidence,  if  any,  and  the  right  to  reply  shall  be  the  same  aa 
heretofore. 

22.  In  actions  for  libel  or  slander,  in  which  the  defendant 
does  not  by  his  defence  assert  the  truth  of  the  statement 
complained  of,  the  defendant  shall  not  be  entitled  on  the 
trial  to  give  evidence  in  chief,  with  a  view  to  mitigation  of 
damages,  as  to  the  circumstances  under  which  the  libel  or 
slander  was  publislied,  or  as  to  the  character  of  the  plaintiff, 
without  the  leave  of  the  Judge,  unless  two  days,  at  least, 
before  the  trial  he  furnishes  particulars  to  the  plaintiff  of 
the  matters  as  to  which  he  intends  to  give  evidence. 

23.  The  Judge  may  in  all  cases  disallow  any  questions  put 
in  cross-examination  of  any  party  or  other  witness  which 
maiy  appear  to  him  to  be  vexatious,  and  not  relevant  to  any 
matter  proper  to  be  inquired  into  in  the  cause  or  matter. 

24.  The  Judge  shall,  at  or  after  trial,  direct  judgment  to 
be  entered  as  he  shall  think  right,  and  no  motion  for  judg- 
ment shall  be  necessary  in  order  to  obtain  such  judgment. 

25.  The  Registrar,  or  other  proper  officer  present  at  any 
hearing  or  triaJ,  shall  make  a  note  of  the  times  at  which 
such  hearing  or  trial  shall  commence  and  terminate,  respec- 
tively, on  each  day  on  which  the  same  shall  take  place. 

VL — Masters  and  Eeferees. 

26.  The  Court  or  Judge  shall  have  power  to  refer  any 
question  in  any  cause  or  matter,  to  the  Master  for  his  report, 
and  particularly  may  direct  the  Master  to  take  accounts  and 
to  make  enquiries.  The  Court  or  Judge  may  direct  any 
computation  of  interest  or  the  apportionment  of  any  fund  to 
be  made  by  the  Master  to  be  acted  upon  without  further 
order. 

27.  Where  any  such  question  is  referred  to  the  Master,  he 
may,  subject  to  the  order  of  the  Court  or  a  Judge,  hold  the 
reference  at  or  adjourn  it  to  any  plac«  which  he  may  deem 
most  convenient,  and  adjourn  the  same  from  time  to  time. 

28.  If  the  party  who  is  entitled  to  prosecute  the  reference 
doeis  not  procure  and  serve  an  appointment  to  proceed  within 
eight  days  after  the  order  is  made,  any  other  party  or  person 
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o.  3«.  interested  in  the  matter  of  the  reference,  may  procure  and 

serve  such  appointment.  If  any  party  shall  neglect  to  at- 
tend the  reference  at  the  place  and  time  appointed,  the 
Master  may  p.oceed  with  the  reference  notwithstanding 
the  absence  of  such  party.  No  proceeding  had  before  the 
Master  in  the  absence  of  parties  served  with  an  appointment 
shall  be  reviewed,  except  upon  special  application  to  the 
Master  for  that  purpose  by  the  defaulting  party,  when  the 
Master  if  he  be  satisfied  that  such  party  was  not  guilty  of 
wilful  delay  or  negligence,  may  rehear  the  same  upon  pay- 
ment of  all  costs  occasioned  by  the  non-attendance.  Such 
costs  shall  be  certified  by  the  Master  at  the  time,  and  paid 
by  the  party  or  his  solicitor,  before  such  proceeding  shall  be 
reviewed. 

29.  Subject  to  any  order  to  be  made  by  the  Court  or  Judge 
ordering  the  same,  evidence  shall  be  taken  upon  any  refer- 
ence before  the  Master,  and  every  such  reference  shall  bo 
conducted,  in  the  same  manner,  as  nearly  as  circumstances 
will  admit,  as  trials  are  conducted  before  a  Judge  Evidence 
taken  upon  a  reference,  shall  be  preserved  in  order  that  it 
may  be  used  by  the  Court,  if  necessary. 

30.  Subject  to  any  such  order,  the  Master  shall  have  full 
power  to  issue  advertisements,  to  administer  oaths,  to  re- 
quire the  production  of  documents,  to  enforce  tlie  attend- 
ance of  witnesses  by  subp(ena  and  to  take  affidavits. 

31.  All  parties  accounting  before  the  Master,  shall  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor,  and 
any  of  the  other  parties  who  shall  not  be  satisfied  with  the 
accounts  so  brought  in  shall  be  at  liberty  to  examine  the 
accounting  party  upon  oath,  as  the  Master  may  direct. 

32  The  Master  ujay,  before  the  conclusion  of  any  refer- 
ence before  him,  or  by  his  report  under  the  reference  made 
to  hini;  submit  any  question  arising  therein  for  the  decision 
of  the  Court,  or  state  any  facts  specially,  with  power  to  the 
Court  to  draw  inferences  therefrom,  and  in  any  such  case 
the  order  to  be  made  on  such  submission  or  statement  shall 
be  entered  as  the  Court  may  direct ;  and  the  Court  shall 
have  power  to  require  any  explanation  or  reasons  from  the 
Alaster,  and  to  remit  tlie  cause  or  matter,  or  any  part  there- 
of, for  re-hearing  or  further  consideration  to  the  same  or 
any  other  Master;  or  the  Court  may  decide  the  question 
referred  to  any  Master  on  the  evidence  taken  before  him, 
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cither  with  or  without  additional  evidence  as  the  Court  mayo.  aa. 
direct.  '^-  ^^■^''' 

33.  In  all  matters  the  Master  shall  be  at  liberty,  upon 
the  application  of  any  party  interested,  to  make  a  separate 
report  or  reports,  from  time  to  time,  as  he  shall  deem  ex- 
pedient, 

34.  When  the  Master  has  prepared  the  draft  of  his  re- 
port, he  shall,  in  matters  of  importance  (should  he  deem  it 
necessary)  deliver  copies  thereof  to  such  of  the  parties  as 
apply  for  the  same,  and  shall  appoint  a  time  and  place  for 
the  parties  to  bring  in  objections  and  to  be  heard  there- 
upon ;  and  the  Master  shall  settle  and  sign  his  report  and 
cause  it  to  be  filed  in  the  Registry  within  four  days  after 
the  argument  on  such  objections  is  closed.  If  no  objections 
aie  made  to  the  draft,  the  Master  shall  sign  his  report  and 
file  it  in  the  Registry  forthwith. 

35.  Whenever  a  report  shall  be  filed  by  a  Master,  he  shall 
on  the  same  day  tuuse  notice  thereof  to  be  given  to  all  the 
parties  to  the  reference  before  him.  If  such  notice  be  given 
by  prepaid  post  letter  directed  to  the  address  for  service  of 
each  party,  the  said  parties  shall  in  due  course  of  post  be 
deemed  to  have  notice  of  such  report. 

36.  Any  party  dissatisfied  with  the  report  of  a  Master 
may,  within  four  days  from  the  date  of  the  filing  of  the 
report,  file  in  the  Registry  his  objections  to  the  report,  and 
serve  a  copy  thereof  upon  all  parties  directly  affected  there- 
by. The  objections  may  be  set  down  for  hearing  before  the 
Court  upon  a  two  days'  notice  of  motion  to  be  given  by  any 
party.  Upon  the  hearing  the  Court  may  confirm  or  vary 
the  report,  or  remit  it  to  the  same  or  any  other  Master  for 
further  consideration  A  report  of  a  Master  to  which  ob- 
jections have  not  been  filed  within  the  time  aforesiiid,  shall 
upon  motion  be  confirmed. 

37.  The  Court  or  a  Judge  may,  upon  the  application  of  a 
Master,  order  the  payment  to  him  by  the  party  prosecuting 
the  order,  of  the  fees  and  expenses  payable  to  him  on  ac- 
count of  any  reference,  but  without  prejudice  to  any  ques- 
tion on  the  taxation  of  costs  as  to  the  party  by  whom  the 
costs  of  such  reference  should  eventually  be  borne. 

38.  Where  under  section  202  of  the  Act  the  report  of 
the  referee  has  been  made  in  a  caqsc  or  rpatter,  the  further 
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<».  »«.  consideration  of  which  has  been  ttdjourned,  it  shall  be  law- 

ful for  any  party,  on  the  hearing  of  f?uch  further  considera- 
tion, without  notice  of  motion  or  summons,  to  apply  to  the 
Court  or  Judge  to  adopt  the  report,  or,  without  leave  of  the 
Court  or  a  Judge,  to  give  not  less  than  four  days*  notice  of 
motion,  to  come  on  with  the  further  consideration,  to  vary 
the  report  or  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re-hearing  or  further  consideration  to  the  same 
or  any  other  referee. 

39.  Where  under  section  202  of  the  Act,  the  report  of 
the  referee  has  been  made  in  a  cause  or  matter,  the  further 
consideration  of  which  lias  not  been  adjourned,  it  shall  be 
lawful  for  any  party,  by  a  four  days*  notice  of  motion,  to 
apply  to  the  Court  to  adopt  and  carry  into  effect  the  report 
of  the  referee,  or  to  vary  the  report,  or  to  remit  the  cause 
or  matter,  or  any  part  thereof,  for  re-hearing  or  further  con- 
sideration to  the  same  or  any  other  referee. 

VII, — Inquiry  as  to  Damages. 

40.  In  every  action  or  proceeding  in  which  it  shall  appear 
to  the  Court  or  a  Judge  that  the  amount  of  damages  sought 
to  be  recovered  is  substantially  a  matter  of  calculation,  the 
Court  or  Judge  may  direct  that  the  amount  for  which  final 
judgment  is  to  be  entered  shall  be  ascertained  by  an  officer 
of  the  Court,  or  some  other  person,  and  the  attendance  of 
witnesses  and  the  production  of  documents,  before  such  offi- 
cer, or  other  person,  may  be  compelled  by  subpcsna,  and  such 
officer  or  person  may  adjourn  the  inquiry  from  time  to  time, 
and  shall  indorse  upon  the  order  for  referring  the  amount 
of  damages  to  him  the  amount  found  by  him,  and  shall  de- 
liver the  order  with  such  indorsement  to  the  person  entitled 
to  the  damages,  and  such  and  the  like  proceedings  may 
thereupon  be  had  as  to  taxation  of  costs,  entering  judgment, 
and  otherwise,  as  upon  an  assessment  of  damages. 

41.  Where  damages  are  to  be  assessed,  in  respect  of  any 
continuing  cause  of  action,  they  shall  be  assessed  down  to 
the  time  of  the  assessment, 
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ORDER  XXXIII  o.  88. 

rr.  1-4. 

(K,  O.  37.) 

/. — Evidence  Generally, 

1.  In  the  absence  of  any  agreement  in  writing  between  Evidence 
the  solicitors  of  all  parties,  and  subject  to  these  rules,  the^*^®^^^- 
witnesses  at  the  trial  of  any  action  or  at  any  assessment  of 
damages  shall  be  examined  viva  voce  and  in  open  Court,  but 

the  Court  or  a  Judge  may  at  any  time  for  sufficient  reason 
order  that  any  particular  fact  or  facts  may  be  proved  by 
affidavit,  or  that  the  affidavit  of  any  witness  may  be  read  at 
the  hearing  or  trial  on  such  conditions  as  the  Court  or  Judge 
may  think  reasonable,  or  that  any  witness  whose  attendance 
in  Court  ought  for  some  sufficient  cause  to  be  dispensed  with, 
be  examined  by  interrogatories  or  otherwise  before  a  com- 
missioner or  examiner ;  provided  that,  where  it  appears  to 
the  Court  or  Judge  that  the  other  party  lonajide  desires  the 
production  of  a  witness  for  cross-examination,  and  that  such 
witness  can  be  produced,  an  order  shall  not  be  made  autho- 
rising the  evidence  of  such  witness  to  be  given  by  affidavit, 

2.  An  order  to  read  evidence  taken  in  another  cause  or 
matter  shall  not  be  necessary,  but  such  evidence  may,  saving 
all  just  exceptions,  be  read  on  ex  parte  applications  by  leave 
of  the  Court  or  a  Judge,  to  be  obtained  at  the  time  of  mak- 
ing any  such  application  and  in  any  other  case  upon  the 
party  desiring  to  use  evidence  giving  two  days'  previous 
notice  to  the  other  parties  of  his  intention  to  read  such  evi- 
dence. 

3.  Office  copies  of  all  writs,  records,  pleadings  and  docu- 
ments filed  in  the  Supreme  Court  shall  be  admissible  in 
evidence  in  all  causes  and  matters  and  between  all  persons 
or  parties,  to  the  same  extent  as  the  original  would  be  ad- 
missible. 

II. — Examination  of  Witnesses. 

4.  The  Court  or  a  Judge  may  in  any  cause  or  matter 
where  it  shall  appear  necessary  for  the  purposes  of  justice, 
make  any  order  for  the  examination  upon  oath  before  the 
Court  or  Judge,  or  any  officer  of  the  Court,  or  any  other 
person  and  at  any  place,  of  any  witness  or  person,  and  may 
empower  any  party  to  any  such  cause  or  matter  to  give  such 
deposition  in  evidence  therein  on  such  terms  (if  any)  as  the 
Court  or  a  Judge  may  direct. 
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o.  83.  5.  An  order  for  a  commission  to  examine  witnesses  shall 

be  in  the  Form  No.  20  in  Appendix  K ,  and  the  writ  of  com- 
mission shall  be  in  the  Form  No.  4  in  Appendix  J  ,  with  such 
variations  as  circumstances  may  require. 

6.  It  in  any  case  the  Court  or  Judge  shall  so  order  there 
shall  be  issued  a  request  to  examine  witnesses  in  lieu  of  a 
Commission.  Such  order  and  request  shall  be  in  the  Forms 
No.  21  and  No.  21a  in  Appendix  K. 

7.  The  Court  or  a  Judge  may,  in  any  cause  or  matter,  at 
any  stage  of  the  proceedings,  order  the  attendance  of  any 
person  for  the  purpose  of  producing  any  writings  or  other 
documents  named  in  the  order  which  the  Court  or  Judge 
may  think  fit  to  be  produced:  Provided  that  no  person 
shall  be  compelled  to  produce  under  any  such  order  any 
writing  or  other  document  which  he  could  not  be  compelled 
to  produce  at  the  hearing  or  trial. 

8.  Any  person  wilfully  disobeying  any  order  requiring  his 
attendance  for  the  purpose  of  being  examined  or  producing 
any  document,  shall  be  deemed  guilty  of  contempt  of  Court, 
and  may  be  dealt  with  accordingly. 

9  Any  person  required  to  attend  for  the  purpose  of  being 
examined  or  of  producing  any  document,  shall  be  entitled 
to  like  conduct  money  and  payment,  for  expenses  and  loss 
of  time,  as  upon  attendance  at  a  trial  in  Coui  t. 

10.  Where  a«y  witness  or  person  is  ordcned  to  be  ex- 
amined before  any  officer  of  the  Court,  or  before  any  person 
appointed  for  the  purpose,  the  pereon  taking  the  examina- 
tion shall  be  furnished  by  the  party  on  whose  application 
the  order  was  made  with  a  copy  of  the  writ  and  pleadings, 
if  any,  or  with  a  copy  of  the  documents  necessary  to  inform 
the  person  taking  the  examination  of  the  questions  at  issue 
between  the  parties. 

11.  The  examination  shall  take  place  in  the  presence  of  the 
parties,  their  counsel,  solicitors,  or  agents,  and  the  witnesses 
shall  be  subject  to  cross-examination  and  re-examination. 

12.  The  deposition  taken  before  an  officer  of  the  Court,  or 
before  any  other  person  appointed  to  take  the  examination, 
shall  be  taken  down  in  writing  by  or  in  the  presence  of  the 
examiner,  not  ordinarily  by  question  and  answer,  but  so  as  to 
represent  as  nearly  as  may  be  the  statement  of  the  witness, 
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and  when  completed  shall  be  read  over  to  the  witness  and  Q.  33. 
signed  by  him  in  the  presence  of  the  parties,  or  such  of "'  ^^'^^' 
them  as  may  thiok  fit  to  attend,  If  the  witness  shall  refuse 
to  sign  the  depositions,  the  examiner  shall  sign  the  same. 
The  examiner  may  put  down  any  particular  question  or 
answer  if  there  should  appear  any  special  reason  for  doing 
so,  and  may  put  any  question  to  the  witness  as  to  the  mean- 
ing of  any  answer,  or  as  to  any  matter  arising  in  the  course 
of  the  examination.  Any  questions  which  may  be  objected 
to  shall  be  taken  down  by  the  examiner  in  the  depositions, 
and  he  shall  state  his  opinion  thereon  to  the  counsel,  solici- 
tors, or  parties,  and  shall  refer  to  such  statement  in  the 
depositions,  but  he  shall  not  have  power  to  decide  upon  the 
materiality  or  relevancy  of  any  question. 

13.  If  any  person  duly  summoned  by  subpcena  to  attend 
for  examination  shall  refuse  to  attend,  or  if,  having  attended, 
he  shall  refuse  to  be  sworn  or  to  answer  any  lawful  question, 
a  certificate  of  such  refusal,  signed  by  the  examiner,  shall  be 
filed  at  the  Registry,  and  thereupon  the  party  requiring  the 
attendance  of  the  witness  may  apply  to  the  Court  or  a 
Judge  ex  parte  or  on  notice  for  an  order  directing  the  wit- 
ness to  attend,  or  to  be  sworn,  or  to  answer  any  question,  as 
the  ease  may  be. 

14.  If  any  witness  shall  object  to  any  question  which  may 
be  put  to  him  before  an  examiner,  the  question  so  put,  and 
the  objection  of  the  witness  thereto,  shall  be  taken  down  by 
the  examiner,  and  transmitted  by  him  to  the  Eegistry  to  be 
there  filed,  and  the  validity  of  the  objection  shall  be  decided 
by  the  Court  or  a  Judge. 

15.  In  any  case  under  the  last  two  preceding  rules,  the 
Court  or  a  Judge  shall  have  power  to  order  the  witness  to 
pay  any  costs  occasioned  by  his  refusal  or  objection. 

16.  When  the  examination  of  any  witness  before  any  ex- 
aminer shall  have  been  concluded,  the  original  depositions, 
authenticated  by  the  signature  of  the  examiner,  shall  be 
transmitted  by  him  to  the  Registry  and  there  filed. 

17.  The  person  taking  the  examination  of  a  witness  under 
these  rules  may,  and  if  need  be  shall,  make  a  special  report 
to  the  Court  touching  such  examination  and  the  conduct  or 
absence  of  any  witness  or  other  person  thereon,  and  the 
Court  or  a  Judge  may  direct  such  proceedings  and  make 
such  order  as  upon  the  report  they  or  be  may  think  just. 

20 
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o.  33.  18.  Except  where,  by  this  order,  otherwise  provided,  or 

rr.  i«.»i  directed  by  the  Court  or  a  Judge,  no  depoeitiou  shall  be 

given  in  evidence  at  the  hearing  or  tiial  of  the  cause  or  laat- 
ter  without  the  consent  of  the  party  i^inst  whom  the  same 
may  be  offered,  unlesa  the  Court  or  Judge  is  satisfied  that 
the  deponent  is  dead,  or  beyond  the  jurisdiction,  of  the 
Court,  or  resident  in  Labrador,  or  is  unable  from  sickness  or 
other  infirmity  to  attend  the  hearing  or  trial,  in  any  of  which 
cases  the  depositions  certified  under  the  hand  of  the  person 
taking  the  examination  shall  be  admissible  in  evidenoei 
saving  all  just  exceptions,  without  proof  of  the  signature  (p 
such  eertificate. 

19.  Any  officer  of  the  Court,  or  other  person  directed  to 
take  the  examination  of  any  witness  or  person,  may  adminis- 
ter oaths. 

20.  Any  party  in  any  cause  or  matter  mt^y  by  mbpoena 
ad  testificandum  or  duces  tecum  require  the  attendance  of  any 
witness,  before  an  officer  of  the  Court,  or  other  person  ap- 
pointed to  take  the  examination  for  the  purpose  of  using  bid 
evidence  upon  any  proceeding  in  the'cause  or  matter,  in  like 
manner  as  such  witness  would  be  bound  to  attend  and  b^ 
examined  at  the  hearing  or  trial ;  and  any  party  or  witnejss 
having  made  an  affidavit  to  be  used  or  which  shall  be  used 
on  any  proceeding  in  the  cause  or  matter  shall  be  bound  on 
being  served  with  such  mibpcsiuL  to  attend  b^ore  such  offieer 
or  person  for  cross-examination. 

21.  Evidence  taken  subsequently  to  the  hearing  or  trial  of 
any  cause  or  matter  shall  be  taken  as  nearly  as  ^ay  be  ijs 
the  same  manner  as  evidence  taken  at  or  with  a  view  to  a 
trial. 

22.  The  p£actice  with  reference  to  the  exaijnjjBy^tioii,  ^rossr 
examination  and  re-examinatiou  of  witnesses  at  a  trial  shall 
extend  and  be  applicable  to  evidence  taken  in  any  cause  or 
matter  at  any  stage. 

23.  The  practice  of  the  Court  with  respect  to  evidence  ait 
a  trial  when  applied  to  evidence  to  be  taken  before  an  officer 
of  the  Court  or  other  person  in  any  cause  or  matter  after 
the  hearing  or  trial,  shall  be  subject  to  any  special  directions 
^hich  may  be  given  in  any  case. 

24'  No  affidavit  pr  deposition  filed  or  i^wis  befoi*e  WW 
joined  in  any  cause  or  matter  shaU^  without  special  toave  ol 
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ttke  €(mrt  or  m  Judge,  be  receivied  at  the  heariiig  or  trial  o.  m 
llMPOof,  aniesaf  within  one  week  after  issue  joiued,  or  within  ^* 
mxib  lofiger  time  as  may  be  allowed  bj  special  leave  of  the 
Court  or  a  Judge,  notice  in  writing  shall  have  been  given  by 
the  party  intending  to  use  the  same  to  the  opposite  party 
of  his  intention  in  that  behalf. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any  eause 
or  matter  may  be  used  in  any  subsequent  poeeedings  in  the 
same  cause  or  matter. 

III. — Suhpoma.. 

26.  A  writ  of  subpcena  shall  be  in  one  of  the  forn^  1,  2, 
and  3,  in  Appendix  J.,  with  such  variations  as  circumstances 
may  r^qvore. 

27.  Where  a  subpiena  is  required  for  the  attendance  of  a 
witness  for  the  purpose  of  proceedings  in  chambers,  such 
tubposna  shaU  issue  from  the  Begistry  upon  a  note  from  the 
Judge. 

28.  Every  subpoena  other  than  a  siibpmna  duces  tecum  shall 
contain  three  names  where  necessary  or  required,  but  may 
contain  any  larger  number  of  names. 

29.  No  more  than  three  persons  shall  be  included  in  one 
subpcBTia  dnces  tecum,  and  the  party  suing  out  the  same  shall 
be  at  liberty  to  sue  out  a  tuhpcena  for  each  person  if  it  shall 
be  deemed  necessary  or  desirable. 

30.  In  the  interval  between  the  suing  out  and  service  of 
any  subptxna  the  party  suing  out  the  same  may  correct  any 
error  in  the  names  of  parties  or  witnesses,  and  may  have  the 
writ  marked  "  altered,**  with  the  initials  of  the  proper  officer. 

31.  The  service  of  a  svhpcma  shall  be  effected  by  deliver- 
ing a  copy  of  the  writ,  and  of  the  endorsement  thereon,  and 
at  the  same  time  producing  the  original  writ. 

32.  Affidavits  filed  for  the  purpose  of  proving  the  service 
of  a  subpoena  upon  any  defendant  must  state  when,  where 
and  how,  and  by  whom,  such  service  was  effected. 

33.  The  service  of  any  subpoena  shall  be  of  no  validity  if 
not  made  within  twelve  weeks  after  the  teste  of  the  writ. 

IV, — Perpetuating  Testimony, 

34.  Any  person  who  would  under  the  circumstances  al- 
leged by  him  to  exist  become  entitled,  upon  the  happening 
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oo.  88  A  84«  of  any  future  event,  to  any  honour,  title,  dignity,  or  office, 
or  to  any  estate  or  interest  in  any  property,  the  right  or 
claim  to  which  cannot  by  him  be  brought  to  trial  before  the 
happening  of  ouch  event,  may  commence  an  action  to  per- 
petuate any  testimony  which  may  be  material  for  establish- 
ing such  right  or  claim. 

35.  In  all  actions  to  perpetuate  testimony  touching  any 
honour,  title,  dignity,  or  oflSce,  or  any  other  matter  or  thing 
in  which  the  Crown  may  have  any  estate  or  interest,  the 
Attorney  General  may  be  made  a  defendant,  and  in  all  pro- 
ceedings in  which  the  depositions  taken  in  any  such  action, 
in  which  the  Attorney  General  was  so  made  a  defendant, 
may  be  offered  in  evidence,  such  depositions  shall  be  ad- 
missible notwithstanding  any  objection  to  such  depositions 
upon  the  ground  that  the  Crown  was  not  a  party  to  the 
action  in  which  such  depositions  were  taken, 

36.  Witnesses  shall  not  be  examined  to  perpetuate  testi- 
mony unless  an  action  has  been  commenced  for  the  purpose. 

37.  No  action  to  perpetuate  the  testimony  of  witnesses 
shall  be  set  down  for  trial 

ORDER  XXXIV, 

(B.  O.  38). 

/. — Affidavits  and  Depositions. 

Affldavitoasd  1.  Upon  any  motion,  petition,  or  summons,  evidence  may 

deposiUong.  ^^  given  by  affidavit ;  but  the  Court  or  a  Judge  may,  on  the 
application  of  either  party,  order  the  attendance  for  cross- 
examination  of  the  person  making  any  such  affidavit 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  mat- 
ter in  which  it  is  sworn ;  but  in  every  case  in  which  there 
are  more  than  one  plaintiff  or  defendant,  it  shall  be  suffi- 
cient to  state  the  full  name  of  the  first  plaintiff  or  defen- 
dant, respectively,  and  that  there  are  other  plaintiffs  or 
defendants,  as  the  case  may  be. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the  witness 
is  ablo  of  his  own  knowledge  to  prove,  except  on  interlocu- 
tory motions  on  which  statements  as  to  his  belief,  with  the 
grounds  thereof,  may  be  admitted.  The  costs  of  every  affi- 
5^vit  which  shall  unnecessarily  set  forth  matters  of  hearsay, 
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or  argumentative  matter,  or  copies  of  or  extracts  from  docu-  o.  84. 
uieuU?,  shall  be  paid  by  the  party  filing  the  same.  "'   '  ' 

4.  Affidavits  sworn  in  Newfouudli^nd  and  its  dependencies 
shall  be  sworn  "before  a  Judge,  the  Eiegistrar,  Clerk,  Commis- 
sioner to  administer  oaths,  or  other  officer  empowered,  under 
these  rules  or  otherwise,  to  administer  oaths. 

5.  Every  Commissioner  to  administer  oaths,  or  other  officer, 
shall  express  the  time  when  and  the  place  where  he  shall 
Uike  any  affidavit,  or  the  acknowledgment  of  any  deed,  or 
recognizance ;  otherwise  the  same  shall  not  be  held  authen- 
tic, nor  be  admitted  to  be  filed  or  enrolled  without  leave  of 
the  Court  or  a  Judge ;  and  every  such  Commissioner  or  other 
officer  shall  express  the  time  when,  ai^d  the  place  where,  he 
shall  do  any  other  act  incident  to  bis  office. 

6.  All  examinations,  affidavits,  declarations,  affirmations, 
and  attestations  in  causes  er  matters  depending  in  the  Su- 
preme Court,  may  l>e  sworn  and  taken  in  Great  Britain  and 
Ireland,  or  the  Channel  Islands,  or  in  any  colony,  island, 
plantation,  or  place  under  the  dominion  of  His  Majesty  in 
foreign  parts,  before  any  Court,  Judge,  notary  public,  com- 
missioner, or  person  lawfully  authorised  to  administer  oaths 
in  such  country,  colony,  island,  plantation,  or  place,  respec- 
tively, or  before  a  Commissioner  or  finy  of  His  Majesty's 
consuls  or  vice-consuls  in  any  foreign  parts  out  of  His  Ma- 
jesty's dominions ;  and  the  Judges  and  other  officers  of  the 
Supreme  Court  shall  take  judicial  notice  of  the  seal  or  signa- 
ture, as  the  case  may  be,  of  any  such  Court,  Judge,  notary 
public,  commissioner,  person,  consul,  or  vice-consul,  attached, 
appended,  or  subscribed  to  any  such  examinations,  affidavits, 
affirmations,  attestations  or  declarations. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
and  shall  be  divided  into  paragraphs,  and  every  paragraph 
shall  be  numbered  consecutively,  and  as  nearly  as  may  be 
shall  be  confined  to  a  distinct  portion  of  the  subject.  No 
costs  shall  be  allowed  for  any  affidavit  or  part  of  an  affidavit 
substantially  departing  from  this  rule. 

8.  Every  affidavit  shall  state  the  description  and  true 
place  of  abode  of  the  deponent. 

9.  In  every  affidavit  made  by  two  or  more  deponents,  the 
pontes  of  th^  several  persons  making  the  affidavit  shall  be 
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o.  84.  hisert«d  in  the  jorat,  except  that  it  the  affidavit  of  til  tbe 

rr.  10.1  depoueuts  ie  taken  at  one  time  bj  the  Mme  efteer  it  ih*U 

be  sufficient  to  state  that  it  was  sworn  bj  both  (or  all)  of 
the  "above-named"  deponents. 

10.  The  Court  or  a  Judge  may  order  to  be  struck  out  from 
any  affidavit  any  matter  which  is  scandaloue,  and  may  order 
the  costs  of  any  application  to  strike  out  such  matter  to  be 
paid  as  between  solicitor  and  client. 

11.  No  affidavit  having  in  the  jurat  or  body  thereof  any 
interlineation,  alteration,  or  erasure,  shall,  without  leave  of 
the  Couit  or  a  Judge,  be  rtad  or  made  use  of  in  any  matter 
depending  in  Conrt  unless  the  interlineation,  or  alteration, 
or  erasure,  is  autheuUcated  by  the  initials  of  the  officer  tak- 
ing the  affidavit. 

12.  When  an  affidavit  is  sworn  by  any  persoB  who  i^pears 
to  the  officer  taking  tbe  affidavit  to  be  illiterate  or  blind,  the 
officer  shall  testify  in  the  jurat  that  the  affidavit  was  read 
in  hi0  presence  to  the  deponent ;  that  the  deponent  seemed 
perfeoUy  to  understand  it,  and  that  the  deponent  made  his 
signature  in  tbe  presence  ol  the  officer.  Ko  such  affidavit 
shall  be  used  in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  or  a  Judge  is  otherwise  satisfied  that  the 
affidavit  was  read  over  to  and  appeared  to  be  perfectly  un- 
derstood by  the  deponent. 

13.  Tbe  Court  or  a  Judge  may  reeeive  any  affidavit  aworn 
for  the  purpose  of  being  used  in  any  cause  or  matter  not- 
withstanding any  defect  by  misdescription  of  parties  or 
otherwise  in  the  title  or  jurat,  or  any  other  irregularity  in 
the  form  thereof,  and  may  direct  a  memorandum  to  be  made 
on  the  document  that  it  has  been  so  received. 

14  Every  affidavit  in  a  cause  or  matter  proceeding  in  the 
Supreme  Court  shall  be  filed  in  the  Begistry.  An  ofnce  copy 
of  an  affidavit  may  in  all  cases  be  used,  the  original  having 
been  filed  and  the  copy  authenticated  by  the  proper  officer. 

15.  Where  a  special  time  is  limited  for  filing  affidavits,  no 
affidavit  filed  after  that  time  shall  be  used  unless  by  leave 
of  the  Court  or  a  Judge. 

16.  Except  by  leave  of  the  Court  or  a  Judge  no  order 
made  expaiie  in  Court  founded  on  any  affidavit  shall  be  of 
any  force  unless  the  affidavit  on  which  the  application  was 
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ioade  was  actually  made  before  the  order  was  applied  for>  ^.  ^^^^ 
and  produced  or  filed  at  the  time  of  making  the  motion^        "^' 

IL — Affidavits  atid  Evidence  in  C/iamhers. 

17.  All  aflBdavits  which  have  been  previously  made  and 
read  in  Court  upon  any  proceeding  in  a  cause  or  matter  may 
be  used  before  the  Judge  in  Chambers. 

18.  Every  alteration  or  erasure  in  an  account  verified  by 
affidavit  to  be  left  at  chambers  shall  be  marked  with  the 
initials  of  the  Commissioner  or  officer  before  whom  the  affi- 
davit is  sworn. 

IIL— Trial  on  Affidavit. 

19.  Within  four  days  after  a  consent  for  taking  evidence 
by  affidavit  as  between  the  parties  has  been  given,  or  within 
such  time  as  the  parties  may  agree  upon,  or  the  Court  or  a 
Judge  may  allow  the  plaintiff,  shall  file  his  affidavits  and 
deliver  to  the  defendant  or  his  solicitor  copies  thereof. 

21,  The  defendant,  within  four  d^ys  after  delivery  pf  the 
copies,  or  within  such  time  as  the  parties  may  agree  upon, 
or  fcbe  Court  or  a  Judge  may  allow,  shall  file  hie  affidavits 
and  deliver  to  the  plaintiff  or  his  aolieitor  copies  thereof. 

22.  Within  two  days  after  the  expiration  of  the  la(»t-m^n* 
tioned  four  days,  or  such  other  time  as  aforesaid,  the  plajjitilf 
ftbali  file  his  affidavits  in  reply,  which  affidavits  shall  be  coi^ 
Slied  to  matters  ftnetly  in  reply,  and  shall  deliver  to  the 
defendant  or  his  solicitor  copies  thereof, 

2S.  When  the  evidenee  is  taken  by  affidavit,  any  party 
4aB^riag  to  orossrexamiae  a  depo&ent  who  has  made  a^i  affida- 
vit iled  on  behalf  of  the  opposite  party  may  serve  upon  the 
party  by  whom  sueh  affidavit  has  been  tiled  a  noUce  in  writ- 
ing, r^uiriog  the  production  of  the  deponent  for  crossrex- 
amination  at  the  trial,  such  notice  to  be  served  at  any  time 
before  the  ^xpiration  of  four  days  next  after  the  end  of  the 
time  allowed  for  filing  affidavits  in  reply,  or  within  such  time 
as  in  any  case  the  Court  or  a  Judge  may  specially  appoint ; 
and  unless  such  deponent  is  produced  accordingly,  his  affida- 
vit ^ball  not  be  used  as  evidence  unless  by  the  special  li^ve 
of  ^e  Coi^rt  or  a  Judg§.  The  party  producing  sueh  defM)^ 
nent  for  cross-examination  shall  not  be  entifclid  to  dimanil 
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oo.  84  A  85.      the  expenses  thereof  in  the  first  instance  from  the  party  re- 
quiring such  production. 

24.  The  party  to  whom  such  notice  as  is  mentioned  in  the 
last  preceding  rule  is  given,  shall  be  entitled  to  compel  the 
attendance  of  the  deponent  for  cross-examination  in  the  same 
way  that  he  might  compel  the  attendance  of  a  witness  to  be 
examined. 

25.  When  the  evidence  under  this  order  is  taken  by  affi- 
davit, the  notice  of  trial  shall  be  given  at  the  -same  time 
after  the  close  of  the  evidence  as  in  other  cases  is  by  these 
rules  provided  after  the  close  of  the  pleadings;  provided 
that  other  affidavits  may  be  allowed  if  all  the  parties  inte- 
rested consent  thereto,  or  the  Court  or  a  Judge  so  order. 

ORDER  XXXV. 

(B.  o.  39.) 

Motion  for  New  Trial. 

Motion  for  1-  Every  motion  for  a  new  trial  or  to  set  aside  a  veixlict, 

newtriaL  finding,  or  judgment,  shall  be  made,  where  there  has  been 

a  trial  without  a  jury,  by  appeal  to  the  Court. 

2.  Every  motion  for  a  new  trial  or  to  set  aside  a  verdict, 
finding,  or  judgment,  where  there  has  been  a  trial  thereof, 
or  of  any  issue  therein  with  a  jury,  shall  be  entered  in  the 
Court  in  the  same  way  as  motions  by  way  of  appeal  to  the 
Court  are  now  entered  where  there  has  been  a  trial  without 
a  jury.  And  upon  the  hearing  of  such  motion  the  Court 
shall  have  all  such  powera  as  are  exerciseable  by  it  upon  the 
hearing  of  an  appeal. 

3.  Every  application  for  a  new  trial  shall  be  by  notice  of 
motion,  and  no  rule  nisi,  order  to  show  cause,  or  formal  pro- 
ceeding other  than  such  notice  of  motion,  shall  be  made  or 
taken,  The  notice  shall  state  the  grounds  of  the  applica- 
tion, and  whether  all  or  part  only  of  the  verdict  or  findings 
is  complained  of. 

4.  The  notice  of  motion  shall  be  a  two  days*  notice  and 
shall  be  served  witliin  four  days  after  the  trial,  unless  the 
Court  or  Judge  shall  extend  the  time. 

6.  The  notice  may  be  amended  at  any  time  by  leave  of 
the  Court  or  a  Judge  on  such  terms  as  the  Court  or  Judge 
may  think  just. 
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6.  A  new  trial  shall  not  be  granted  on  the  ground  of  mis-  oo.  35  a  36. 
direction  or  of  the  improper  admission  or  rejection  of  evi- 
dence, or  because  the  verdict  of  the  jury  was  not  taken  upon 

a  question  which  the  Judge  at  the  trial  was  not  asked  to 
leave  to  them,  unless  in  the  opinion  of  the  Court  some  sub- 
stantial wrong  or  miscarriage  has  been  thereby  occasioned 
in  the  trial ;  and  if  it  appear  to  the  Court  that  such  wrong 
or  miscarriage  affects  part  only  of  the  matter  in  controversy, 
or  some  or  one  only  of  the  parties,  the  Court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of  the 
parties,  and  direct  a  new  trial  as  to  the  other  part  only,  or 
as  to  the  other  party  or  parties. 

7.  A  new  trial  may  be  ordered  on  any  question,  whatever 
be  the  grounds  for  the  new  trial,  without  interfering  with 
the  finding  or  decision  upon  any  other  question. 

8.  Application  for  a  new  trial  shall  not  operate  as  a  stay 
of  execution  or  proceedings  except  so  far  as  the  Judge  who 
tried  the  case  or  the  Court  constituted  of  two  or  more 
Judges  may  order,  and  no  intermediate  act  or  proceeding 
shall  be  invalidated  except  so  far  as  the  Judge  or  Court  as 
aforesaid  may  direct. 

OEDER  XXXVI. 

(E.  O.  10.) 

Motion  for  Judgment. 

1.  Except  where  by  the  Act  or  by  these  Rules  it  is  pro-MoUonfor 
vided  that  judgment  may  be  obtained  in  any  other  manner,     *^®" 
the  judgment  of  the  Court  shall  be  obtained  by  motion  for 
judgment. 

2.  Where  at  or  after  a  trial  with  a  jury  the  Judge  has 
directed  that  any  judgment  be  entered,  any  party  may  apply 
to  set  aside  such  judgment  and  enter  any  other  judgment, 
on  the  ground  that  the  judgment  directed  to  be  entered  is 
wrong  by  reason  that  the  finding  of  the  jury  upon  the  ques- 
tions submitted  to  them  has  not  been  properly  entered. 

3.  Where  at  or  after  a  trial  by  a  Judge,  either  with  or 
without  a  jury,  the  Judge  has  directed  that  any  judgment 
be  entered,  any  party  may  apply  to  set  aside  such  judgment 
and  to  enter  any  other  judgment,  upon  the  ground  that  upon 
the  finding  aa  entered,  the  judgment  so  directed  is  wrong. 

21 
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o.  36.  4.  Au  application  under  Rules  2  and  3  of  this  Order  shall 


rt.  4-8 


be  to  the  Court. 

5.  Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  any 
party  may  set  down  a  motion  for  judgment  as  soon  as  such 
issues  or  questions  have  been  determined. 

6.  Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  and 
some  only  of  such  issues  or  questions  of  fact  have  been  tried 
or  determined,  any  party  who  considers  that  the  result  of 
such  trial  or  determination  renders  the  trial  or  determina- 
tion of  the  others  of  them  unnecessary  or  renders  it  desira- 
ble that  the  trial  or  determination  thereof  should  be  post- 
poned, may  apply  to  the  Court  or  a  Judge  for  leave  to  set 
down  a  motion  for  judgment,  without  waiting  for  such  trial 
or  determination.  And  the  Court  or  Judge  may,  if  satisfied 
of  the  expediency  thereof,  give  such  leave,  upon  such  terms 
(if  any)  as  shall  acppear  just,  and  may  give  any  directions 
which  may  appear  desirable  as  to  postponing  the  trial  of  the 
other  issues  of  fact. 

7.  No  motion  for  judgment  shall,  except  by  leave  of  the 
Court  or  a  Judge,  be  set  down  after  the  expiration  of  one 
year  from  the  time  when  the  party  seeking  to  set  down  the 
same  first  became  entitled  so  to  do. 

8.  Upon  a  motion  for  judgment,  or  upon  an  application 
for  a  new  trial,  the  Court  may  draw  all  inferences  of  fact, 
not  inconsistent  with  the  finding  of  the  jury,  and  if  satisfied 
that  it  has  before  it  all  the  materials  necessary  for  finally 
determining  the  questions  in  dispute,  or  any  of  them,  or  for 
awarding  any  relief  sought,  give  judgment  accordingly,  or 
may,  if  it  shall  be  of  opinion  that  it  has  not  suflBcient  mate- 
rials before  it  to  enable  it  to  give  judgment,  direct  the  motion 
to  stand  over  for  further  consideration,  and  direct  such  issues 
or  questions  to  be  tried  or  determined,  and  such  accounts 
and  inquiries  to  be  taken  and  made,  as  it  may  think  fit 
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ORDER  XXXVII.  o.  37. 

rr.  1-6. 

(K.  O.  41.) 

Entry  of  Judgment. 

1.  Every  judgment  shall  be  entered  by  the  proper  officer  i"  ?^^J^^ 
the  book  to  be  kept  for  the  purpose,  and  the  judgment  shall 

be  signed  by  the  proper  officer,  and  filed  with  the  whole  of 
the  pleadings  and  other  essential  proceedinc^s  in  the  cause. 
The  forms  in  Appendix  F.  shall  be  used,  with  such  variations 
as  circumstances  may  require. 

2.  Where  any  judgment  is  pronounced  by  the  Court  or  a 
Judge  in  Court  the  entry  of  the  judgment  shall  be  dated  as 
of  the  day  on  which  such  judgment  is  pronounced,  unless 
the  Court  or  Judge  shall  otherwise  order,  and  the  judgment 
shall  take  effect  from  that  date:  provided,  that  by  special 
leave  of  the  Court  or  Judge  a  judgment  may  be  ante-dated 
or  post-dated. 

3.  In  all  cases  not  within  the  last  preceding  rule,  the  en- 
try of  judgment  shall  be  dated  as  of  the  day  on  which  the 
requisite  documents  are  left  with  the  proper  officer  for  the 
purpose  of  such  entry,  and  the  judgment  shall  take  effect 
from  that  date, 

4.  Every  judgment  or  order  made  in  any  cause  or  matter 
requiring  any  person  to  do  an  act  thereby  ordered  shall  state 
the  time,  or  the  time  after  service  of  the  judgment  or  order, 
v^itbin  which  the  act  is  to  te  done,  and  upon  the  copy  of  the 
judgment  or  order,  which  shall  be  served  upon  the  person 
required  to  obey  the  same,  there  shall  be  endorsed  a  memo- 
randum in  the  words  or  to  the  effect  following,  viz  : — 

"  If  you,  the  within-named  A  B.  neglect  to  obey  this  judg- 
ment [or  order]  by  the  time  therein  limited,  you  will  be 
liable  to  process  of  execution  for  the  purpose  of  compelling 
you  to  obey  the  same  judgment  [or  order]." 

5.  Whore  under  the  Act  or  these  rules,  or  otherwise,  it  is 
provided  that  a«y  judgment  may  be  entered  upon  the  filing 
of  any  affidavit  or  production  cf  any  document,  the  officer 
shall  examine  the  affidavit  or  document  produced,  and  if  the 
same  be  regular  and  contain  all  that  is  by  law  required,  he 
shall  enter  judgment  accordingly. 

6.  Where  by  the  Act  or  these  rules,  or  otherwise,  any 
judgment  may  be  entered  pursuant  to  any  order  or  certifi- 
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oo.  37  ft  3«,  cate,  or  return  to  any  writ,  the  production  of  such  order  or 
certificate,  or  of  such  return,  shall  be  a  sufficient  authority 
to  the  officer  to  enter  judgment  accordingly. 

7.  Where  reference  is  made  to  a  master  or  other  person 
to  ascertain  the  amount  for  which  final  judgment  is  to  be 
entered,  the  report  of  the  master  or  other  person  shall  be 
filed  in  the  Registry  when  judgment  is  entered. 

8.  In  any  cause  or  matter  where  the  defendant  has  ap- 
peared by  solicitor,  no  order  for  entering  judgment  shall  be 
made  by  consent  unless  the  consent  of  the  defendant  is  given 
by  his  solicitor. 

9.  Where  the  defendant  has  not  appeared,  or  has  appeared 
in  person,  no  such  order  shall  be  made  unless  the  defendant 
attends  before  a  Judge  and  gives  his  consent  in  person,  or 
unless  his  written  consent  is  attested  by  a  solicitor  acting 
on  his  behalf,  except  in  cases  where  the  defendant  is  a  bar- 
rister or  solicitor. 


ORDER  XXXVIII. 

<E.  O.  12.) 

Execution. 

Execution  j^  Where  any  person  is  by  any  judgment  or  order  directed 

to  pay  any  money,  or  to  deliver  up  or  tranf^^er  any  property 
to  another  it  shall  not  be  necessary  to  make  any  demand 
thereof,  but  the  person  so  directed  shall  be  bound  to  obey 
such  judgment  or  order  upon  being  duly  served  with  the 
same  without  demand. 

2.  Where  any  person  who  has  obtained  any  judgment  or 
order  upon  condition  does  not  perform  or  comply  with  such 
condition,  lie  shall  be  considered  to  have  waived  or  aban- 
doned  such  judgment  or  order  so  far  as  the  same  is  bene- 
ficial lo  himself,  and  any  other  person  interested  in  the 
matter  may,  on  breach  or  non-performance  of  the  contract, 
lake  either  such  proceedings  as  the  judgment  or  order  may 
in  .such  case  warrant,  or  such  proceedings  as  might  have 
been  taken  if  no  such  judgment  or  order  had  been  made, 
unless  the  Court  or  a  Judge  shall  otherwise  direct. 

3.  A  judgment  for  the  recovery  by  or  payment  to  any 
person  of  money  may  be  enforced  by  any  of  the  modes  by 
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which  a  judgment  or  decree  tor  the  pttyment  of  money  might  o.  as. 
have  been  enforced  at  the  time  of  the  passing  of  the  Act.      "^'  *'^^' 

4.  A  judgment  for  the  payment  of  money  into  Court  may 
be  enforced  by  writ  of  sequestration,  or,  in  cases  in  which 
attachment  is  authorized  by  law,  by  attachment.  . 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  the 
possession  of  land  may  be  enforced  by  writ  of  possession. 

6.  A  judgment  for  the  recovery  of  any  property  other 
tliiin  land  or  money  may  be  enforced : 

(a)  By  writ  for  delivery  of  the  property ; 

(b)  By  writ  of  attachment ; 
(e)  By  writ  of  sequestration. 

7.  A  judgment  requiring  any  person  to  do  any  act  other 
than  the  payment  of  money,  or  to  abstain  from  doing  any- 
thing, may  be  enforced  by  wiit  of  attachment,  or  by  com- 
mittal. 

8.  In  these  Rules  the  term  "  writ  of  execution  "  shall  in- 
clude writs  of  fieri  facias,  capias,  elegit,  sequestration  and 
attachment,  and  all  subsequent  writs  that  may  issue  for  giv- 
ing effect  thereto.  And  the  term  "  issuing  execution  against 
any  party"  shall  mean  the  issuing  of  any  such  process 
against  his  person  or  property  as  under  the  preceding  Rules 
of  this  Order  shall  be  applicable  to  the  cjise. 

9.  Where  a  judgment  or  order  is  to  the  effect  that  any 
party  is  entitled  to  any  relief  subject  to  or  upon  the  fulfil- 
ment of  any  condition  or  contingency,  the  party  so  entitled 
may,  upon  the  fulfilment  of  the  condition  or  contingency, 
and  demand  made  upon  the  party  against  whom  he  is  enti- 
tled to  relief,  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
execution  against  such  party.  And  the  Court  or  Judge  may, 
if  satisfied  that  the  right  to  relief  has  arisen  according  to  the 
terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  neces- 
Siiry  for  the  determination  of  the  n{j:hts  of  the  parties,  be 
tried  in  any  of  the  ways  in  which  questions  arising  in  an 
action  may  be  tried. 

10.  No  writ  of  execution  shall  be  issued  without  the  pro- 
(luction  to  the  officer  by  whom  the  sanie  should  be  issqed  of 
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o.  38.  the  judgment  or  order  upon  which  the  writ  of  execution  is 

rr.  11-16  ^Q  issue,  or  an  office  copy  thereof,  showing  the  date  of  entry. 

And  the  officer  shall  be  satisfied  that  the  proper  time  has 
elapsed  to  entitle  the  creditor  to  execution. 

11.  Every  writ  of  execution  shall  be  endorsed  with  the 
name  and  place  of  abode  or  office  of  business  of  the  party 
or  solicitor  actually  suing  out  the  same. 

12.  Every  writ  of  execution  shall  bear  date  of  the  day  on 
which  it  is  issued.  The  forms  in  Appendix  H  shall  be  used, 
with  such  variations  as  circumstances  may  require. 

13.  In  every  case  of  execution  the  party  entitled  to  exe- 
cution may  levy  the  poundage,  fees  and  expenses  of  execu- 
tion, over  and  above  the  sum  recovered. 

14.  Every  writ  of  execution  for  the  recovery  of  money 
shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the 
money  really  due  and  payable  and  sought  to  be  recovered 
under  the  judgment  or  order,  stating  the  amount,  and  also 
to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
rate  of  $5  per  cent,  per  annum  from  the  time  when  the 
judgment  or  order  was  entered  or  made,  provided  that  in 
cases  where  there  is  an  agreement  between  the  parties  that 
more  than  $5  per  cent,  interest  shall  be  secured  by  the 
judgment  or  order,  then  the  endorsement  may  be  accordingly 
to  levy  the  amount  of  interest  so  agreed. 

15.  Every  person  to  whom  any  sum  of  money  or  any  costs 
shall  be  payable  under  a  judgment  or  order  shall,  so  soon  us 
the  money  or  costs  shall  be  payable,  be  entitled  to  sue  out 
one  or  more  writ  or  writs  of  fi^ri  facias  or  one  or  more  writ 
or  writs  of  elegit  to  enforce  payment  thereof,  subject  never- 
theless as  follows : — 

(a)  If  the  judgment  or  order  is  for  payment  within  a 
period  therein  mentioned,  no  such  writ  as  afore- 
said shall  be  issued  until  after  the  expiration  of 
such  period ; 

(bj  The  Court  or  a  Judge  may,  at  or  after  the  time  of 
giving  judgment  or  making  an  order,  stay  execu- 
tion until  such  time  as  they  or  he  shall  think  fit. 

16.  Upon  any  judgment  or  order  for  the  recovery  or  pay- 
ment of  a  sum  of  money  and  costs,  there  may  be,  at  the 
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election  of  the  party  entitled  thereto,  either  one  writ  or  o.  as. 
separate  writs  of  execution  for  the  recovery  of  the  sum  and  "^* 
for  the  recovery  of  the  costs,  but  a  second  writ  shall  only 
be  for  costs 

17  A  party  who  has  obtained  judgment  or  an  order,  not 
being  a  judgment  for  payment  of  money  or  costs,  or  for  the 
recovery  of  land,  may  issue  execution  in  fourteen  days,  unless 
the  Court  or  a  Judge  shall  order  execution  to  issue  at  an 
earlier  or  later  date  with  or  without  terras. 

18,  A  writ  of  execution  if  unexecuted  shall  remain  in 
force  for  one  year  only  from  its  issue,  unless  renewed  in  the 
manner  hereinafter  provided ;  but  such  writ  may,  at  any 
time  before  its  expiration,  by  leave  of  the  Court  or  a  Judge, 
be  renewed  by  the  party  issuing  it  for  one  year  from  the 
date  of  such  renewal  and  so  on  from  time  to  time  during 
the  continuance  of  the  renewed  writ,  by  being  marked  "  re- 
newed" and  being  signed  by  the  proper  officer,  with  his 
name  and  *jhe  date  of  the  day,  month,  and  year  of  such  re- 
newal, or  by  such  party  giving  a  written  notice  of  renewal  to 
the  sheriff,  signed  by  the  party  or  his  solicitor  and  signed  in 
manner  aforesaid  by  the  proper  officer ;  and  a  writ  of  execu- 
tion so  renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof. 

19.  The  production  of  a  writ  of  execution,  or  of  the  notice 
renewing  the  same,  purporting  to  be  marked  as  in  the  last 
preceding  rule  mentioned,  showing  the  same  to  have  been 
renewed,  shall  be  sufficient  evidence  of  its  having  been  so 
renewed. 

20.  As  between  the  original  parties  to  a  judgment  or 
order,  execution  may  issue  at  any  time  within  six  years 
from  the  recovery  of  the  judgment  or  the  date  of  the  order. 

21,  In  the  following  cases,  viz.: 

(a)  Where  six  years  have  elapsed  since  the  judgment 

or  date  of  the  order,  or  any  change  has  taken  place 
by  death  or  otherwise  in  the  parties  entitled  or 
liable  to  execution ; 

(b)  Where  a  husband  is  entitled  or  liable  to  execution 

upon  a  judgment  or  order  for  or  against  a  wife ; 

(c)  Where  a  party  is  entitled  to  execution  upon  a  judg- 

ment of  tissets  infuturo; 
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o.  88.  (d)  Where  a  party  is  entitled  to  execution  against  any  of 

rr.  28-ry.  ^j^^  shareholders  of  a  joint  stock  company  upon  a 

judgment  recorded  against  such  company,  or  against 
a  public  officer  or  other  person  representing  such 
company ; 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly.  And  such  Court  or  Judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution  make  an 
order  to  that  effect,  or  may  order  that  any  issue  or  question 
necessary  to  determine  the  rights  of  the  parties  shall  be  tried 
in  any  of  the  ways  in  which  any  question  in  an  action  may 
be  tried.  And  in  either  case  the  Court  or  Judge  may  im- 
pose such  terms  as  to  costs  or  otherwise  as  shall  be  just. 

22.  Every  order  of  the  Court  or  a  Judge  in  any  cause  or 
matter  may  be  enforced  against  all  persons  bound  thereby 
in  the  same  manner  as  a  judgment  to  the  same  effect. 

23  Any  person  not  being  a  party  to  a  cause  or  matter, 
who  obtains  any  order  or  in  whose  favour  any  order  is  made, 
shall  be  entitled  to  enforce  obedience  to  such  order  by  the 
same  process  as  if  he  were  a  party  to  such  cause  or  matter; 
and  any  person  not  being  a  party  to  a  cause  or  matter, 
against  whom  obedience  to  any  judgment  or  order  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  judgment  or  order  as  if  he  were  a  party 
to  such  cause  or  matter. 

24.  No  proceeding  by  audita  ([uerela  shall  hereafter  be 
used ;  but  any  party  against  whom  judgment  has  been  given 
may  apply  to  the  Court  or  a  Judge  for  a  stay  of  execution 
or  other  relief  against  such  judgment,  upon  the  ground  of 
facts  which  have  arisen  too  late  to  be  pleaded  ;  and  the  Court 
or  Judge  may  give  such  relief  and  upon  such  terms  as  may 
be  just. 

25.  Nothing  in  this  order  shall  take  away  or  curtail  any 
right  heretofore  existing  to  enforce  or  give  effect  to  any 
judgment  or  order  in  any  manner  or  against  any  person  or 
property  whatsoever. 

26.  Nothing  in  this  order  shall  affect  the  order  in  which 
writs  of  execution  may  be  issued. 

27.  If  a  mandamus,  granted  in  an  action  or  otherwise,  or 
a  mandatory  order,  injunction  or  judgment  for  the  specifio 
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perforiuauce  of  any  contract  be  not  complied  with,  the  Court  o.  ss. 
or  a  Judge,  besides  or  instead  of  proceedings  against  the  dis-  ^' 
obedient  party  for  contempt,  may  direct  that  the  act  re- 
quired-to  be  done  may  be  done  so  far  as  practicable  by  the 
party  by  whom  the  judgment  or  order  has  been  obtained,  or 
some  other  person  appointed  by  the  Court  or  Judge,  at  the 
cost  of  the  disobedient  party,  and  upon  the  act  being  done 
the  expenses  incurred  may  be  ascertained  in  such  manner 
as  the  Court  or  a  Judge  may  direct,  and  execution  may  issue 
for  the  amount  so  ascertained  and  costs. 

28.  Any  judgment  or  order  against  a  corporation  wilfully 
disobeyed,  may,  by  leave  of  the  Court  or  a  Judge,  be  enforced 
by  execution  against  the  corporate  property,  or  by  attach- 
ment against  the  directors  or  other  officers  thereof,  or  by 
writ  of  sequestration  against  their  property. 

//. — Discovery  in  Aid  of  Execution, 

29.  When  a  judgment  or  order  is  for  the  recovery  or  pay- 
ment of  money,  the  party  entitled  to  enforce  it  may  apply 
to  the  Court  or  a  Judge  for  an  order  that  the  debtor  liable 
under  such  judgment  or  order,  or  his  agent,  or  in  the  case 
of  a  corporation  or  company,  that  any  officer  thereof  be 
orally  examined,  as  to  whether  any  and  what  debts  are  owing 
to  the  debtor,  and  whether  the  debtor  has  any  and  what  other 
property  or  means  of  satisfying  the  judgment  or  order,  before 
a  Judge  or  an  officer  of  the  Court  as  the  Court  or  Judge  shall 
appoint;  and  Ihe  Court  or  Judge  may  make  an  order  for  the 
attendance  and  the  examination  of  such  debtor,  or  of  any 
otlier  person,  and  for  the  production  of  any  books  or  docu- 
ments. 

30.  In  case  of  any  judgment  or  order  other  than  for  the 
recovery  or  payment  of  money,  if  any  difficulty  shall  arise 
in  or  about  the  execution  or  enforcement  thereof,  any  party 
interested  may  apply  to  the  Court  or  a  Judge,  and  the  Court 
or  Judge  may  make  such  order  thereon  for  the  attendance 
and  examination  of  any  party  or  otherwise  as  may  be  just. 

.31.  The  costs  of  any  application  under  the  last  two  pre* 
ceding  rules,  or  either  of  them,  and  of  any  proceedings 
arising  from  or  incidental  thereto,  shall  be  in  the  discretion 
of  the  Court  or  a  Judge,  or  in  the  discretion  of  such  officer 
as  in  Rule  29  mentioned,  if  the  Court  or  a  Judge  shall  so 
direct,  and  may  be  recovered  with  and  in  the  same  manner 
as  the  judgment  or  otherwise. 
22 
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o.  39.  ORDER  XXXIX. 

rr.  1-4. 

( E.  o.  43.) 

Writs  of  Fieri  Facias  and  Proceedings  in  Aid  of 
Execution. 

Write  of  1.  Writs  of  Fieri  Facias  and  Elegit  shall  have  the  same 

fieri  facias.  j^^.^^  ^^^  effcct  US  the  like  writs  have  heretofore  had,  and 

shall  be  executed  in  the  same  manner  in  which  the  like 

writs  have  heretofore  been  executed. 

2.  Execution  may  be  levied  upon  moneys,  bank-notes, 
bills  of  exchange,  cheques,  debentures,  bonds,  and  other 
securities  for  money,  choses  in  action,  equitable  interests  in 
property,  real  or  personal,  and  all  other  property  and  effects 
whatsoever. 

3.  The  plaintiff  or  other  person  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  a  summons  for  the  exami- 
nation of  any  person  having  the  custody  or  control  of  any 
property  in  which  it  is  claimed  that  the  defendant  has  an 
equitable  interest.  The  Court  or  a  Judge  may  on  such  ap- 
plication summon  such  person  or  his  agent,  or  in  the  case  of 
a  corporation  or  company,  an  officer  thereof,  to  appear  before 
the  Court  or  Judge  or  an  officer  of  the  Court  to  be  examined 
upon  oath,  or  cause  such  person  to  be  examined  on  oath  under 
order  or  commission,  and  thereupon  may  make  order  for  the 
ascertainment  and  realization  by  the  Master  or  officer  of  the 
Court,  by  action  or  otherwise,  in  his  own  name  or  in  that  of 
the  defendant,  of  such  equitable  interests  in  property  real  or 
personal,  and  payment  into  Court  of  the  proceeds  of  any 
such  realization.  The  Master  or  officer  of  the  Court  under 
such  order  shall  have  and  exercise  all  the  rights  of  the  defen- 
dant for  the  purpose  of  such  ascertainment  and  realization. 

4.  Any  party  who  shall  have  obtained  judgment  and  shall 
have  issued  a  writ  of  Jieri  facias  thereupon,  may  cause  wai> 
rants  under  such  writ  of  Jl^ri  facias  to  be  placed  in  the 
hands  of  any  party  having  the  custody  or  control  of  any 
moneys,  bank-notes,  bills  of  exchange,  cheques,  debentures, 
bonds,  and  other  securities  for  money,  choses  in  action, 
goods,  debts,  or  effects  of  the  defendant  or  plaintiff,  as  the 
case  may  be ;  and  the  like  proceedings  shall  be  had  to  ex- 
amine persons  holding  the  said  moneys,  goods,  debts,  or 
effects,  to  determine  liabilities  and  rights  of  parties,  to  causo 
the  said  money  to  be  paid  into  Court,  or  the  said  goods  to 
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be  Bold,  and  where  such  efTects  shall  consist  of  choses  in  oo,  39  «  40. 
action,  to  oiuse  the  same  to  be  realized,  and  the  proceeds 
paid  into  Court,  under  such  warrants  as  are  had  under  war- 
rants laid  in  cases  of  attachment 

5.  Where  it  appears,  upon  the  return  of  any  writ  of  Jieii 
facias,  that  the  sheriff  or  other  officer  has  by  virtue  of  such 
writ  seized;  but  not  sold,  any  goods  of  the  person  directed 
to  pay  a  sum  of  money  or  costs,  the  person  to  whom  such 
sum  of  money  or  costs  is  payable  shall,  immediately  after 
such  writ  with  such  return  shall  have  been  filed  as  of  record, 
be  at  liberty  to  sue  out  a  writ  of  venditioni  exponas, 

6  Where  any  person  is  by  any  judgment  or  order  directed 
to  pay  money  into  Court  or  to  do  any  other  act  in  a  limited 
time,  and  after  due  service  of  such  judgment  or  order  refuses 
or  neglects  to  obey  the  same  according  to  the  exigency  there- 
of, the  person  prosecuting  such  judgment  or  order  shall,  at 
the  expiration  of  the  time  limited  for  the  performance  there- 
of, be  entitled,  without  obtaining  any  order  for  that  purpose, 
to  issue  a  writ  of  sequestration  against  the  estate  and  eH'ects 
of  such  disobedient  person.  Sucl)  writ  of  sequestration  shall 
have  the  same  effect  as  a  writ  of  sequestration  in  Equity  had 
before  the  commencement  of  the  Act,  and  the  proceeds  of 
such  sequestration  may  be  dealt  with  in  the  same  manner 
as  the  proceeds  of  writs  of  sequestration  were  before  the 
same  date  dealt  with  by  the  Supreme  Court  in  Equity. 

OEDEE  XL. 

(E.  O.  44.) 

Wrft  of  Attachmbnt. 

1.  A  writ  of  attachment  shall  have  the  same  effect  as  a  Writ  oft 
writ  of  attachment  had  in  proceedings  in  Equity  before  the  '^^^**^**™®***' 
coraniencement  of  the  Act. 

2.  No  writ  of  attachment  shall  be  issued  without  the 
leave  of  the  Couit  or  a  Judge,  to  be  applied  for  on  notice  to 
the  party  against  whom  the  attachment  is  to  be  issued. 
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o«'  *i  *  *»•  ORDER  XLI. 

(E.  o.  46.) 

Charging  Orders. 

Charging  Orders,  1-  Every  summons  by  a  separate  judgment  creditor  of  a 
partner  for  an  order  charging  his  interest  in  the  partnership 
property  and  profit  under  section  22  of  "The  Partnership 
Act,  1892/*  and  for  such  other  orders  as  are  thereby  autho- 
rised to  be  made,  shall  be  served  on  the  judgment  debtor 
and  on  his  partners,  or  such  of  them  as  are  within  the  juris- 
diction ;  and  such  service  shall  be  good  service  on  all  the 
partners,  and  all  orders  made  on  such  summons  shall  be 
similarly  served. 

2.  Every  application  which  shall  be  made  by  any  partner 
of  the  judgment  debtor  under  the  same  section  shall  be 
made  by  summons,  and  such  summons  shall  be  served  on 
the  judgment  creditor  and  on  the  judgment  debtor,  and  on 
such  of  the  other  partners  as  shall  not  concur  in  the  appli- 
cation and  as  shall  be  within  the  jurisdiction,  and  such  ser- 
vice shall  be  good  service  on  all  the  partners,  and  all  orders 
made  on  such  service  shall  be  simihirly  served. 

ORDER  XLII. 

(E.  o.  47.) 

Writ  of  Possession. 

Writ  of  ^*  ^  judgment  or  order  that  a  party  do  recover  possession 

Possession.  of  any  land  may  be  enforced  by  writ  of  possession,  in  man- 

ner before  the  commencement  of  the  Act  used  in  actioub  of 
ejectment. 

2.  Where  by  any  judgment  or  order  any  person  therein 
named  is  directed  to  deliver  up  possession  of  any  lands  to 
some  other  person,  the  person  prosecuting  such  judgment  or 
order  shall,  without  any  order  for  that  purpose,  be  entitled 
to  sue  out  a  writ  of  possession  on  filing  an  affidavit  showing 
due  service  of  such  judgment  or  order  and  that  the  same 
has  not  been  obeyed. 

3.  Upon  any  judgment  or  order  for  the  recovery  of  any 
land  and  costs,  there  may  be  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  possession  and  for 
the  costs,  at  the  election  of  the  successful  party. 
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ORDER  XLIIL  <>«'  ^  *  **• 

(E.  O.  48.) 

Wkit  of  Dbuvery. 

1.  Where  it  is  sought  to  enforce  a  judgment  or  order  forWritofDoUvory. 
the  recovery  of  any  property  other  than  hmd  or  money  by 

writ  of  delivery,  the  Court  or  a  Judge  may,  upon  the  appli- 
cation of  the  plaintiff,  order  that  execution  shall  issue  for 
the  delivery  of  the  property,  without  giving  the  defendant 
the  option  of  retaining  the  property,  upon  paying  the  value 
assessed  (if  any),  and  that  if  the  property  cannot  be  found, 
.and  unless  the  Court  or  Judge  shall  otherwise  order,  the 
sheriff  shall  distrain  the  defendant  by  all  his  lands  and 
chattels  in  the  sheriff 's  bailiwick,  till  the  defendant  deliver 
the  property;  or,  at  the  option  of  the  plaintiff,  that  the 
sheriff  cause  to  be  made  of  the  defendant's  goods  the  as- 
sessed value  (if  any)  of  the  property. 

2.  A  writ  of  delivery  shall  be  in  the  form  No.  7  in  Appen- 
dix H,  and  when  a  writ  of  delivery  is  issued,  the  plaintiff' 
shall,  either  by  the  same  or  a  separate  writ  of  execution,  be 
entitled  to  have  made  of  the  defendant's  goods  the  damages 
and  costs  awarded,  and  interest, 

ORDER  XLIV. 

(B.  o.  iSa.) 

Actions  by  and  Against  Firms  and  Persons  Carrying  on 
Business  in  Names  other  than  their  OWxV. 

1.  Any  two  or  more  persons  claiming  or  being  liable  as  Actions  by  and 
co-partners  and  carrying  on  business  within  the  jurisdiction, ****°*^^""'** 
may  sue  or  be  sued  in  the  name  of  the  respective  firms,  if 
any,  of  whicli  such  persons  were  co-partners  at  the  time  of 
the  accruing  of  the  cause  of  action;  and  any  party  to  an 
action  may  in  such  case  apply  by  summons  to  a  Judge  for  a 
statement  of  the  names  and  addresses  of  the  persons  who 
were,  at  the  time  of  the  accruing  of  the  cause  of  action,  co- 
partners in  any  such  firm,  to  be  furnished  in  such  manner, 
and  verified  on  oath  or  otherwise,  as  the  Judge  may  direct. 

2  When  a  writ  is  sued  out  by  partners  in  the  name  of 
their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  demand 
in  writing,  by  or  on  behalf  of  any  defendant,  forthwith  de- 
clare in  writing  the  names  and  places  of  residence  of  all  the 
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o.  44.  persons  constituting  the  firm  on  whose  behalf  the  action  is 

"•  ^'^'  brought.    And  if  the  plaintiffs  or  their  solicitors  shall  fail 

to  comply  with  such  demand,  all  proceedings  in  the  action 
may,  upon  an  application  for  that  purpose,  be  stayed  upon 
such  terms  as  the  Court  or  a  Judge  may  direct  And  when 
the  names  of  the  partners  are  so  declared,  the  action  shall 
proceed  in  the  same  manner  and  the  same  consequences  in 
all  respects  shall  follow  as  if  they  had  been  named  as  the 
plaintiffs  in  the  writ.  But  all  the  proceedings  shall,  never- 
theless, continue  in  the  name  of  the  firm. 

3.  Where  persons  are  sued  as  partnei-s  in  the  name  of 
their  firm  under  Rule  1,  the  writ  shall  be  served  either  upon 
any  one  or  more  of  the  partners  or  at  the  principal  place, 
within  the  jurisdiction,  of  the  business  of  the  partnership 
upon  any  person  having  at  the  time  of  service  the  control  or 
management  of  the  partnership  business  there;  and,  subject 
to  these  Rules,  such  service  shall  be  deemed  good  service 
upon  the  firm  so  sued,  whether  any  of  the  members  thereof 
are  out  of  the  jurisdiction  or  not,  and  no  leave  to  issue  a 
writ  against  them  shall  be  necessary ;  provided  that  in  the 
case  of  a  co-partnership  which  has  been  dissolved  to  the 
knowledge  of  the  plaintiff  before  the  commencement  of  the 
action,  the  writ  of  summons  shall  be  served  upon  every 
person  within  the  jurisdiction  sought  to  be  made  liable. 

4.  Where  a  writ  is  issued  against  a  firm,  and  is  served  as 
directed  by  Rule  3,  every  person  on  whom  it  is  served  shall 
be  informed  by  notice  in  writing,  given  at  the  time  of  such 
service,  whether  he  is  served  as  a  partner  or  as  a  person 
having  the  control  or  management  of  the  partnership  busi- 
ness, or  in  both  characters.  In  default  of  such  notice,  the 
person  served  shall  be  deemed  to  be  served  as  a  partner. 

5.  Where  persons  are  sued  as  partners  in  the  name  cf 
their  firm,  they  shall  appear  individually  in  their  own  names ; 
but  all  subsequent  proceedings  shall,  nevertheless,  continue 
in  the  name  of  the  firm. 

6.  Where  a  writ  is  served  under  Rule  3  upon  a  person 
having  the  control  or  management  of  the  partnership  busi- 
ness, no  appearance  by  him  shall  be  necessary  unless  he  is 
a  member  of  the  firm  sued. 

7.  Any  person  served  as  a  partner  under  Rule  3,  may 
enter  an  appearance  under  protest,  denying  that  be  is  a 


Digitized  by 


Google 


Actions  by  and  against  Finns.  ]  7S 

partner,  but  such   an  appearauce  shall  not   preclude  the  0.44. 
plaintiff  from  otherwise  serving  tlie   firm   and   obtiiining""*  *'*®' 
judgment  against  Vhe  firm  in  default  of  appearance  if  no 
partner  has  entered  an  appearance  in  the  ordinary  form. 

8.  Where  a  judgment  or  order  is  against  a  firm,  execution 
may  issue : 

(a)  Against  any  property  of  the  partnership  within  the 
jurisdiction ; 

(i)  Against  any  person  who  has  appeared  in  his  own 
name  under  Rule  5  or  6,  or  who  has  admitted  on 
the  pleadings,  that  he  is,  or  who  has  been  adjudged 
to  be  a  partner ; 

(c)  Against  any  person  who  has  been  individually  served 
as  a  partner,  with  the  writ  of  summons,  and  has 
failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order  chiims 
to  be  entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  Court  or 
a  Judge  for  leave  so  to  do ;  and  the  Court  or  a  Judge  may 
give  such  leave  if  the  liability  be  not  disputed,  or,  if  such 
liability  be  disputed,  may  order  that  the  liability  of  such 
person  be  tried  and  determined  in  any  manner  in  which  any 
issue  or  question  in  an  action  may  be  tried  and  determined. 
But  except  as  against  any  property  of  the  partnership,  a 
judgment  against  a  firm  shall  not  render  liable,  release  or 
otherwise  affect  any  member  thereof  who  was  out  of  the 
jurisdiction  when  the  writ  was  issued,  and  who  has  not  ap- 
peared to  the  writ,  unless  he  has  been  made  a  party  to  the 
action  under  Order  XI.,  or  has  been  served  within  the  juris* 
diction  after  the  writ  in  the  action  was  issued. 

9.  Debts  owing  from  a  firm  carrying  on  business  within 
the  jurisdictionr  may  be  attached  under  warrant  of  attach- 
ment, although  one  or  more  members  of  such  firms  may  be 
resident  abroad :  provided  that  any  person  having  the  con- 
trol or  management  of  the  partnership  business,  or  any 
member  of  the  firm  within  the  jurisdiction  is  served  with 
the  garnishee  order. 

10.  The  above  Eules  shall  apply  to  actions  between  a  firm 
and  one  or  more  of  its  members,  and  to  actions  between 
firms  having  one  or  more  members  in  common,  provided 
8uoh  firm  or  firms  carry  on  busineea  within  the  juiisdiction, 
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o.  45.  but  no  execution  shall  be  issued  in  such  actions  without 

rr.  1-3.  leave  of  the  Court  or  a  Judge,  and  on  an  application  for 

leave  to  issue  such  execution  all  such  accounts  and  enquiries 

may  be  directed  to  be  taken  and  made,  and  directions  given, 

as  n»ay  be  just. 

11.  Any  person  carrying  on  business  within  the  jurisdic- 
tion, in  a  name  or  style  other  than  his  own  name  may  be 
sued  in  such  name  or  style  as  if  it  were  a  firm  name;  and, 
so  far  as  the  nature  of  the  case  will  permit,  all  rules  relat- 
ing to  proceedings  against  firms  shall  apply. 

ORDER  XLV. 

Admiralty  Actions. 

Admiralty  ^-  ^^^^  ^^^  ^Y  ^^^^  order  specially  provided  the  pleading, 

actions.  practice  and  procedure  in  Admiralty  actions,  shall  be  the 

same  as  in  other  actions  in  the  Supreme  Court. 

2.  The  writ  of  summons  in  every  action  in  rem  shall  be  in 
the  Form  No.  1  in  Appendix  M.,  with  such  variations  as  cir- 
cumstances may  require,  and  shall  be  endorsed  with  a  sUite- 
ment  of  the  nature  of  the  claim  made  or  of  the  relief  or 
remedy  required- in  the  action.  The  endorsement  shall  be 
to  the  effect  of  such  of  the  forms  in  Appendix  M.  as  shall 
be  applicable  to  the  same,  or  such  other  similarly  concise 
form  as  the  nature  of  the  case  may  require. 

3.  In  actions  in  rem  a  warrant  for  the  arrost  of  property 
(which  shall  be  in  the  Form  5  in  Appendix  M.,  with  such 
variations  as  circumstances  may  require),  may  be  issued  at 
the  instance  either  of  the  plaintiff  or  of  the  defendant  at 
any  time  after  the  writ  of  summons  has  issued,  but  no  war- 
rant of  arrest  shall  be  issued  until  an  affidavit  by  the  party 
or  his  agent  has  been  filed,  and  the  following. provisions  com- 
plied with : — 

(a)  The  affidavit  shall  state  the  name  and  description  of 

the  party  at  whose  instance  the  warrant  is  to  be 
issued,  the  nature  of  the  claim  or  counter-claiiu, 
the  name  and  nature  of  the  property  to  be  arrested, 
and  that  the  claim  or  counter-claim  has  not  been 
satisfied ; 

(b)  In  an  action  of  wages  or  of  possession  the  affidavit 

shall  state  the  national  character  of  the  vessel  pro«- 
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ceeded  against ;  and,  if  against  a  foreign  vessel,  o.  45. 
that  notice  of  tlie  commencement  of  the  action  has"'  *'*' 
been  given  to  the  consul  of  the  State  to  which  the 
vessel  belongs,  if  there  be  one  resident  in  Saint 
John's,  and  a  copy  of  the  notice  shall  be  annexed 
to  the  affidavit ; 

(c)  In  an  action  of  bottomry,  the  bottomry  bond,  and,  if 
in  a  foreign  language,  also  a  notarial  translation 
thereof,  shall  be  produced  for  the  inspection  and 
perusal  of  the  Judge,  and  a  copy  of  the  bond,  or 
of  the  translation  thereof,  certified  to  be  correct, 
shall  be  annexed  to  the  affidavit. 

4.  The  Ck)urt  or  a  Judge  may  in  any  case,  if  they  or  he 
think  fit,  allow  the  warrant  to  issue,  although  the  affidavit 
in  Kule  3  mentioned  may  not  contain  all  the  required  par* 
ticulars,  and  in  an  action  of  wages  the  Court  or  Judge  may 
also  waive  the  service  of  the  notice,  and  in  an  action  of 
bottomry,  the  production  of  the  bond. 

5.  In  actions  in  rem  no  service  of  writ  or  warrant  shall 
be  required  where  the  solicitor  of  the  defendant  agrees,  in 
writing,  to  accept  service  and  to  put  in  bail,  or  to  pay  money 
into  Court  in  lieu  of  bail. 

6.  In  actions  in  rem  the  warrant  of  arrest  shall  be  served 
by  the  sheriff  or  his  deputy  specially  appointed  and  autho- 
rised under  bis  hand  and  seal  for  such  purpose,  and  the 
solicitor  issuing  the  warrant  shall,  within  four  days  from 
the  service  thereof,  file  the  same  in  the  Registry. 

7.  In  actions  in  rem,  service  of  a  writ  of  summons  or  war- 
rant against  ship,  freight,  or  cargo  on  board,  is  to  be  effected 
by  nailing  or  affixing  the  original  writ  or  warrant  for  a  short 
time  on  the  mainmast,  or  on  the  single  mast  of  the  vessel, 
and,  on  taking  off"  the  process,  leaving  a  true  copy  of  it 
nailed  or  fixed  in  its  place. 

8.  If  the  cargo  has  been  landed  or  transhipped,  service  of 
the  writ  of  summons  or  warrant  to  arrest  the  cargo  and 
freight  shall  be  effected  by  placing  the  writ  or  warrant  for  a 
short  time  on  the  cargo  and>  on  taking  off  the  process,  by 
leaving  a  true  copy  upon  it. 

9.  If  the  cargo  be  in  the  custody  of  a  person  who  will 
not  permit  access  to  it,  service  of  the  writ  or  warrant  may 
be  made  upon  the  custodian, 
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o.  45.  10.  A  solicitor  not  entering  an  appearance  or  putting  in 

bail,  or  paying  money  into  Court  in  lieu  of  bail,  in  an  action 
in  rem,  in  pursuance  of  his  written  undertaking  so  to  do, 
shall  be  liable  to  an  attachment. 

11.  In  actions  in  rem,  bail  may  be  taken  before  the  Re- 
gistrar, or  before  any  Commissioner  appointed  by  the  Court 
or'  Judge  for  such  purpose,  and  in  every  case  the  sureties 
shall  justify. 

12.  A  bail  bond  shall  not,  unless  by  consent,  be  filed  until 
after  the  expiration  of  twenty-four  hours  from  the  time  when 
a  notice,  containing  the  names  and  addresses  of  the  sureties 
and  of  the  commissioner  before  whom  the  bail  was  taken, 
shall  have  been  served  upon  the  adverse  solicitor,  and  a 
copy  of  the  notice  verified  by  affidavit  shall  be  filed  with 
the  bail  bond. 

13.  In  an  action  in  rem,  any  person  not  named  in  the 
writ  may  intervene  and  appear  as  heretofore,  on  filing  an 
affidavit  showing  that  he  is  interested  in  the  res  under  ar- 
rest, or  in  the  fund  in  the  Registry. 

14.  In  actions  in  rem,  in  case  the  defendant  does  not  ap- 
pear within  the  lime  limited  for  appearance,  upon  the  filing 
by  the  plaintiff  of  a  proper  affidavit  of  service,  the  action 
may  proceed  as  if  such  party  had  appeared. 

15.  In  actions  in  rem,  upon  default  of  appearance,  if,  when 
the  action  comes  before  him,  the  Judge  is  satisfied  that  the 
plaintiff's  claim  is  well  founded,  he  may  pronounce  for  the 
claim  with  or  without  a  reference  to  the  Registrar  or  to 
the  Registrar  assisted  by  merchants,  and  may  at  the  same 
time  order  the  property  to  be  appraised  and  sold,  with  or 
without  previous  notice,  and  the  proceeds  to  be  paid  into 
Court,  or  may  make  such  order  as  he  shall  think  just. 

16.  In  actions  for  damage  by  collision  between  vessels, 
unless  the  Court  or  a  Judge  shall  otherwise  oi-der,  the  solici- 
tor for  the  plaintiff"  shall,  within  four  days  after  the  com- 
mencement of  the  action,  and  the  solicitor  for  the  defendant 
shall,  within  four  days  after  appearance,  and  before  any 
pleading  is  delivered,  file  with  the  Registrar  a  document  to 
be  called  a  Preliminary  Act,  which  shall  be  sealed  up,  and 
shall  not  be  opened  until  ordered  by  the  Court  or  a  Judge, 
and  which  shall  contain  a  statement  of  the  following  par- 
ticulars :— 
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(a)  The  names  of  the  vessels  which  came  into  collision  o.  4^^ 
and  the  names  of  their  masters ; 

(6)  The  time  of  the  collision ; 

(c)  The  place  of  the  collision ; 

(d)  The  direction  and  force  of  the  wind ; 

(e)  The  state  of  the  weather ; 

(/)  The  state  and  force  of  the  tide ; 

ig)  The  course  and  speed  of  the  vessel  when  the  other 
was  first  seen ; 

(A)  The  lights  (if  any)  carried  by  her ; 

(i)  The  distance  and  bearing  of  the  oilier  vessel  when 
first  seen ; 

(k)  The  lights  (if  any)  of  ihe  other  vessel  which  were 
first  seen ; 

(/)  Whether  any  lights  of  the  other  vessel,  other  than  those 
first  seen,  came  into  view  before  the  collision ; 

(m)  What  measures  were  taken,  and  when,  to  avoid  the 
collision ; 

(n)  The  parts  of  each  vessel  which  first  came  into  contact ; 

(o)  What  sound  signals  (if  any)  and  when  were  given ; 

(p)  What  sound  signals  (if  any)  and  when  were  heard 
from  the  other  vessel. 

The  Court  or  a  Judge  may  order  the  Preliminary  Act  to 
be  opened  and  the  evidence  to  be  taken  thereon  without  its 
being  necessary  to  deliver  any  pleadings;  but  in  such  case, 
if  either  party  intends  to  rely  on  the  defence  of  compulsory 
pilotage,  he  may  do  so,  and  shall  give  notice  thereof  in  writ- 
ing to  the  other  party,  within  two  days  from  the  opening  of 
the  Preliminary  Act. 

17.  In  actions  in  rem  the  plaintiff  shall,  within  eight  days 
from  the  appearance  of  the  defendant,  file  and  deliver  his 
statement  of  claim,  and  the  defendant  shall,  witiiin  four  days 
from  the  delivery  of  the  statement  of  claim,  file  and  deliver 
his  defence. 
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o.  45.  18.  A  solicitor  desiring  to  prevent  the  payment  out  of 

rr.  i8-«6.  Court  of  money  paid  into  Court  shall  file  a  notice,  and  there- 

upon a  cavent  Rlinll  be  entered  in  a  book  to  be  kept  in  the 
Eegistry  called  the  "  Caveat  Payment  Book." 

19.  Prc^erty  arrested  by  warrant  shall  only  be  released 
under  the  authority  of  an  instrument  issued  from  the  B^s- 
try,  to  be  called  a  release,  to  be  obtained  upon  an  order  of 
the  Court  or  a  Judge. 

20.  A  solicitor,  at  whose  instance  any  property  has  been 
arrested,  may,  before  an  appearance  has  been  entered,  obtain 
the  release  thereof  by  filing  a  notice  that  he  withdraws  the 
warrant. 

21.  A  solicitor  may  obtain  the  release  of  any  property  by 
paying  into  the  Eegistry  the  sum  in  respect  of  which  the 
action  has  been  commenced 

22.  Cargo,  arrested  for  freight  only,  may  be  released  by 
filing  an  affidavit  as  to  the  value  of  the  freight,  and  by  pay- 
ing the  amount  of  the  freight  into  the  Kegistry,  or  by  satis- 
fying the  Judge  that  it  has  already  been  paid 

23.  In  an  action  of  salvage,  the  value  of  the  property 
under  arrest  shall  be  agreed,  or  an  affidavit  of  value  filed, 
before  the  property  is  released,  unless  the  Court  or  a  Judge 
shall  otherwise  order. 

24.  A  solicitor  who  shall  have  filed  a  bail  bond  In  the 
sum  in  respect  of  which  the  action  has  been  commenced,  or 
paid  such  sum  into  the  Registry,  and,  if  the  action  be  one  of 
salvage,  shall  have  also  filed  an  affidavit  as  to  the  value  of 
the  property  arrested,  shall  be  entitled  to  a  release  for  the 
same,  unless  there  be  a  caveat  against  the  release  thereof 
outstanding  in  the  "Caveat  Ilelcfise  Book." 

25.  The  release,  when  obtjiined,  shall  be  left  with  the 
Sheriff  by  the  solicitor  taking  out  the  same,  who  shall  also 
at  the  same  lime  pay  all  costs,  charges,  and  expenses  attend- 
ing the  care  and  custody  of  the  property  whilst  under  arrest, 
and  the  property  shall  thereupon  be  released 

26.  A  solicitor  in  an  action,  desiring  to  prevent  the  release 
of  any  property  under  arrest,  shall  file  in  the  Registry  a 
notice,  and  thereupon  a  caveat  against  the  release  pf   the 
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property  ahull  be  entered  in  a  book  to  be  kept  in  the  Regis-  o.  ^. 
try,  called  the  "  Caveat  Release  Book."  ,  ^'  ^"^ 

27.  A  party,  delaying  the  release  of  any  property  by  the 
entry  of  a  caveat,  shall  be  liable  to  be  condemned  in  costs 
and  datnuges,  unless  he  shall  show  to  the  satisfaction  of  the 
Court  or  a  Judge  good  and  suffioient  reason  for  having, so 
done 

28.  A  party,  desiring  to  prevent  the  arrest  of  any  {Proper- 
ty, inay  cause  a  caveat  against  the  issue  of  a  warrant  for  the 
Arrest  thereof  to  be  entered  in  the  Registry, 

29.  For  the  purpose  in  the  last  preceding  rule  mentioned, 
the  party  shall  cause  to  be  filed  in  the  registry  a  notice, 
signed  by  himself  or  his  solicitor,  undertaking  to  enter  an 
appearance  in  any  action  that  may  be  commenced  against 
the  said  property,  and  to  give  bail  in  such  action  in  a  sum 
not  exceeding  an  amount  to  bo  stated  in  the  notice,  or  pay 
such  sum  into  the  Registry,  and  a  caveat  against  the  issue 
of  a  warrant  for  tlie  arrest  of  the  property  shall  thereupon 
be  entered  in  a  book  to  be  kept  in  the  Registry,  called  the 
*•'  Caveat  Warrant  Book." 

30.  A  solicitor,  commencing  an  action  against  any  property 
in  respect  of  which  a  caveat  has  been  entered  in  the  "  Caveat 
Warrant  Book,"  shall  forthwith  serve  a  copy  of  the  writ  upon 
the  party  on  whose  behalf  the  caveat  has  been  entered,  or 
upon  his  solicitor. 

31.  Within  two  days  from  the  service  of  the  writ  or  copy 
thereof,  the  party  on  whose  behalf  the  caveat  has  been 
entered  shall,  if  the  sum  in  respect  of  which  the  action  is 
commenced  doej  not  exceed  the  amount  for  which  he  has 
undertaken,  give  bail  in  such  sum.  or  pay  the  same  into  the 
Registry. 

32.  After  the  expiration  of  four  days  from  the  service  of 
the  writ,  if  the  ptiity  on  whose  behalf  the  caveat  has  been 
entered  shall  not  have  given  bail  in  such  sum,  or  paid  the 
SHuie  into  ibe  Registry,  the  plaintiff's  solicitor  may  proceed 
with  the  action  by  default,  and  may  move  to  have  the  action 
set  down  for  hearing. 

33.  If,  when  the  action  comes  before  the  Judge,  he  is 
satisfied  that  the  claim  is  well  founded,  he  may  pronounce 
far  the  aniount  which  appears  to  him  to  bf  due,  and  may 
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o.  4ji.  enforce  the  payment  thereof  by  attachment  against  the 

"'         '  party  on  whose  behalf  the  caveat  has  been  enteiid,  and  by 

the  arrest  of  the  property,  if  it  then  be  or  thereafter  come 

within  the  jurisdiction  of  the  Court. 

84.  Nothing  in  this  order  shall  prevent  a  solicitor  from 
taking  out  a  warrant  for  the  arrest  of  any  property,  not- 
withstanding the  entry  of  a  caveat  in  the  "  Caveat  Warrant 
Book";  but  the  party  at  whose  instance  any  property  in 
Irespect  of  which  a  caveat  is  entered  shall  be  arrested,  shall 
be  liable  to  have  the  warrant  discharged  and  to  be  con- 
deraued  in  costs  and  damages,  unless  he  shall  show,  to  the 
satisfaction  of  the  Judge,  good  and  suflRcient  reason  for 
having  so  done. 
• 

35.  In  default  actions  tn  rem,  and  in  references,  evidence 
may  be  given  by  affidavit. 

86.  Every  affidavit  or  other  proof  used  in  Admiralty 
actions  shall  be  filed  in  the  Registry. 

37.  Every  commission  for  the  appraisement  or  sale  of 
property  under  the  order  of  the  Court  shall,  unless  the 
Court  or  a  Judge  shall  otherwise  order,  be  executed  by  tlie 
sheriff  or  his  deputy. 

38.  The  sheriff  shall  pay  into  Court  the  gross  proceeds  of 
gale  of  any  property  which  shall  have  been  sold  by  him,  and 
shall  at  the  same  time  bring  into  the  Registry  the  account 
of  sale,  with  vouchers  in  support  thereof,  for  taxation  by 
the  Registrar. 

39.  Any  person  interested  in  the  proceeds  may  be  heard 
before  the  Registrar  on  the  taxation  of  the  Sheriff's  account 
of  expenses,  and  an  objection  to  the  taxation  shall  be  heard 
in  the  same  manner  as  an  objection  to  the  taxation  of  a 
solicitor's  bill  of  costs. 

40.  Notice  of  motion,  together  with  the  affidavits  (if  any) 
in  support  thereof,  shall  be  filed  in  the  Registry  two  days  at 
least  before  the  hearing  of  the  motion  unless  leave  shall  be 
given  to  the  contrary ;  and  a  copy  of  the  notice  of  motion 
and  of  the  affidavits  (if  any)  shall  be  served  on  the  adverse 
solicitor  before  the  originals  are  filed. 

41.  The  Judge  on  the  application  of  any  party,  or  without 
such  application,  if  he  considers  that  the  nature  of  the  case 
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requires  it,  may  appoint  one  or  more  assessors  to  advise  theo.  45. 
Court  in  any  matters  requiring  nautical  or  other  professional  '*  *'*' 
knowledge.     The  fees  of  such  assessors  shall  be  paid  in  the 
first  instance  by  the  plaintiff  unless  the  Judge  shall  other- 
wise order. 

42.  References  by  the  Court  or  a  Judge  to  the  Registrar, 
whether  the  reference  be  to  the  Registrar  alone  or  to  the 
Registrar  assisted  by  one  or  two  merchants  shall  be  con- 
ducted as  follows : — 

(a)  Within  four  days  from  the  day  when  the  order  for  the 
reference  is  made,  the  solicitor  for  the  claimant 
shall  file  the  claim  and  affidavits;  and  within  four 
days  from  the  day  when  the  claim  and  affidavits 
are  filed,  the  adverse  solicitor  shall  file  his  counter- 
affidavits  ; 

(6)  From  the  filing  of  the  counter-affidavits  two  days  only 
shall  be  allowed  for  filing  any  further  affidavits  by 
either  solicitor,  save  by  order  of  the  Court  or  a 
Judge,  or  by  permission,  in  writing,  of  the  Regis- 
trar ; 

(c)  Within  two  days  from  the  expiration  of  the  time  al- 

lowed for  filing  the  last  affidavits,  the  solicitor  for 
the  claimant  shall  file  in  the  Registry  a  notice  pray- 
ing to  have  the  reference  heard ;  and  if  he  shall  not 
do  so,  the  adverse  solicitor  may  apply  to  the  Court 
or  a  Judge  to  have  the  claim  dismissed  with  costs ; 

(d)  At  the  time  appointed  for  the  reference,  if  either  soli- 

citor be  present,  the  reference  may  be  proceeded 
with ;  but  the  Registrar  may  adjourn  the  reference 
from  time  to  time,  as  he  may  deem  proper ; 

(e)  Witnesses  may  be  produced  before  the  Registrar  for  ,  ^ 

examination,  and  the  evidence  shall,  on  the  appli- '  *" 
cation  of  either  solicitor,  but  at  the  expense  in  the 
first  instance  of  the  party  on  whose  behalf  the  ap- 
plication is  made,  be  taken  down  by  a  short-hand 
writer  or  reporter  appointed  by  the  Court,  who 
shall  be  sworn  faithfully  to  report  the  evidence ; 
and  a  tmnscript  of  the  shorthand  writer's  or  re- 
porter's notes,  certified  by  him  to  be  correct,  and 
approved  by  the  Registrar,  shall  be  admitted  to 
prove  the  oral  evidence  of  the  witnesses  on  an  ob- 
jection to  the  Registrar's  report; 
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o.  ^.  (f)  CounBel  may  attend  the  hearing  of  any  reference,  but 

"'     '    *  the  expenses  attending  the  employment  of  counsel 

shall  not  be  allowed  on  taxation,  unless  the  Segis- 

trur  shall  be  of  opinion  that  the  attendance  of 

counsel  was  necessary ; 

(g)  The  Kegistmr,  may,  if  he  think  6t,  report  whether 
any  and  what  part  of  the  costs  of  the  reference 
should  be  allowed,  and  to  whom  ; 

(h)  The  solicitor  for  the  claimant  shall,  within  four  days 
from  the  time  when  he  has  received  a  notice  from 
the  Registry  that  the  report  is  ready,  take  up  and 
file  the  same  in  the  Registry ; 

(i)  If  the  solicitor  for  the  claimant  shall  not  take  the 
steps  prescribed,  the  advei-se  solicitor  may  take  up 
and  file  the  report,  or  may  apply  to  the  Court  or  a 
Judge  to  have  the  claim  dismissed  with  costs ; 

(j)  A  solicitor  intending  to  object  to  the  Registrar's  report 
shall,  within  two  days  from  the  filing  of  the  report, 
file  in  the  Registry  a  notice,  a  copy  of  which  shall 
have  been  previously  served  on  the  adverse  solici- 
tor ;  and  within  a  further  period  of  four  days  he 
shall  file  his  objections  to  the  report ; 

(k)  Applications  for  the  hearing  of  the  objections  to  the 
Registrar's  report,  shall  be  made  to  the  Court  by 
motion. 

43  The  Court  or  a  Judge  shall  have  power  at  any  stage 
of  the  pixx^eedings,  upon  a  motion  or  summons  by  either 
party  for  the  trial  to  take  place  on  an  early  day  to  be  ap- 
pointed by  the  Court  or  a  Judge,  to  appoint  that  sucli  trial 
shall  take  place  on  any  day  or  within  any  time  which  the 
Court  or  a  Judge  shall  think  fit ;  and  for  such  purpose  the 
Court  or  a  Judge  shall  have  power  upon  such  motion  or 
summons  to  dispense  with  the  giving  of  notice  qf  trial,  or  to 
abridge  the  time  or  times  for  giving  such  notice,  for  the  de* 
livery  of  pleadings,  or  for  doing  any  other  act  or  taking  any 
other  proceeding  in  the  action,  upon  such  terms  (if  any)  as 
the  nature  of  the  case  may  require. 

44.  Tlie  delays  required  by  these  rules  with  respect  to  the 
taking  of  bail  may  be  dispensed  with  by  consent  of  the  soli- 
citors in  the  action. 
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45.  A  caveat,  whether  against  the  issue  of  a  warrant,  the  o.  45. 
release  of  property  or  the  payment  of  money  out  of  the  Ee-"* 
gistry,  shall  not  remain  in  force  for  more  than  six  months 
from  the  date  thereof. 

46.  A  record  of  all  actions  commenced  and  appearances 
entered,  of  all  orders  of  the  Court,  and  of  all  instruments  or 
documents  filed,  shall  be  entered  in  a  book  to  be  kept  in  the 
Registry,  called  the  "  Minute  Book." 

47.  Every  instrument,  under  the  seal  of  the  Court,  shall 
bear  date  on  the  day  on  which  it  is  issued. 

48.  Every  instrument  shall  be  served  within  twelve  months 
from  the  day  on  which  it  bears  date,  otherwise  the  service 
thereof  shall  not  be  valid. 

49.  No  instrument  except  a  warrant  shall  be  served  on  a 
Sunday,  Good  Friday,  or  Christmas  Day. 

50.  The  service  of  any  instrument  shall  be  verified  by  an 
afiQdavit 

51.  Subject  to  the  following  rules,  the  fees  set  forth  in  the 
table  in  the  Appendix  M.  shall  be  allowed  on  taxation :  Pro- 
vided that  where  the  Court  is  authorized  to  act  as  a  Prize 
Court  under  the  Act  57  .md  58  Victoria,  cap.  39,  of  the  Im- 
perial Parliament,  entitled  'The  Prize  Courts  Act,  1894," 
the  costs  and  fees  in  respect  of  prize  business  shall  be  those 
set  forth  in  the  table  of  fees  in  the  Appendix  to  the  Bules 
made  in  pursuance  of  such  Act. 

62.  In  general  cost?  shall  follow  the  result ;  but  the  Judge 
may  in  any  case  make  such  order  as  to  the  costs  as  to  him 
shall  seem  fit. 

53.  The  Judge  may  direct  payment  of  a  lump  sum  in  lieu 
of  taxed  costs. 

54.  The  Judge  may,  in  any  action,  order  that  half  fees 
only  shall  be  allowed* 

55.  If  any  plaintiff  (other  than  a  seaman  suing  for  his 
wages  or  for  the  loss  of  his  clothes  and  effects  in  a  collision), 
or  any  defendant  making  a  counter-claim,  is  not  resident 
within  the  jurisdiction  of  the  Court,  the  Judge  may,  on  ap* 
plication  of  the  adverse  party,  order  him  to  give  bail  for  costs^ 

24 
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o.  45.  56.  A  party  claiming  ua  excessive  amount,  either  by  way 

rr.  5«-63.  ^j  claim,  01"  of  set-off  or  counter-claim,  may  be  condemned 

in  all  costs  and  damages  thereby  occasioned. 

57.  If  a  tender  is  rejected,  but  is  afterwards  accepted,  or 
is  held  by  the  Judge  to  be  sufficient,  the  party  rejecting  the 
tender  shall,  unless  the  Judge  shall  otherwise  order,  be  con- 
demned in  the  costs  incurred  after  tender  made. 

58.  A  party  who  has  not  admitted  any  fact  which  in  the 
opinion  of  the  Judge  he  ought  to  have  admitted,  may  be 
condemned  in  all  costs  occasioned  by  the  non-admission. 

59.  Any  party  pleading  at  unnecessary  length  or  taking 
any  unnecessary  proceeding  in  an  action  may  be  condemned 
in  all  costs  thereby  occasioned. 

60.  Where  the  fee  is  per  folio  the  folio  shall  be  counted 
at  the  rate  of  100  words,  and  every  numeral,  whether  con- 
tained in  columns  or  otherwise  written,  shall  be  counted  and 
charged  for  as  a  word. 

61.  Where  the  «um  in  dispute  does  not  exceed  $250,  or 
the  value  of  the  res  does  not  exceed  $500,  one-half  only  of 
the  fees  (other  than  disbursements)  set  forth  in  the  table 
of  fees  in  the  Appendix  N.  shall  be  charged  and  allowed. 

62.  Where  costs  are  allowed  to  a  plaintiff,  the  expression 
"  sum  in  dispute  "  shall  mean  the  sum  recovered  by  him  in 
addition  to  the  sum,  if  any,  counter-claimed  from  him  by  the 
defendant ;  and  where  costs  are  awarded  to  a  defendant,  it 
shall  mean  the  sum  claimed  from  him  in  addition  to  the 
sum,  if  any,  recovered  by  him. 

63.  If  the  same  practitioner  acts  as  both  counsel  and  soli- 
citor in  an  action,  he  shall  not  for  any  proceeding  be  allowed 
to  receive  fees  in  both  capacities,  nor  to  receire  a  fee  as 
counsel  where  the  act  of  a  solicitor  only  is  neceseery. 
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ORDER  XLVI.  S:.  1-4. 

{R,  O.  50.) 

/. — Interlocutory  Order  as  to  Mandamus,  Injunctions,  or 
Interim  Preservation  of  Property,  d'c. 

1.  When  by  any  contract  a  pnma  facie  case  of  liability  is  Jj|J<*riocutoiy 
established,  and  there  is  alleged  as  matter  of  defence  a  right 

to  be  relieved  wholly  or  partially  from  such  liability,  the 
Court  or  a  Judge  may  make  an  order  for  the  preservation  or 
interim  custody  of  the  subject-matter  of  the  litigation,  or 
may  order  that  the  amount  in  dispute  be  brought  into  Court 
or  otherwise  secured. 

2.  Whenever  an  application  shall  be  made  before  trial  for 
an  injunction  or  other  order,  and  on  the  opening  of  such  ap- 
plication, or  at  any  time  during  the  hearing  thereof,  it  shall 
appear  to  the  Judge  that  the  matter  in  controversy  in  the 
cause  or  matter  is  one  which  can  be  most  conveniently  dealt 
with  by  an  early  trial,  without  first  goin^  into  the  whole 
merits  on  affidavit  or  other  evidence  for  the  purposes  of  the 
application,  it  shall  be  lawful  for  the  Judge  to  make  an  order 
for  such  trial  accordingly,  and  in  the  meantime  to  make  such 
order  as  the  justice  of  the  case  may  require. 

3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the  ap- 
plication of  any  party,  to  make  any  order  for  the  sale,  by  any 
person  or  persons  named  in  such  order,  and  in  such  manner 
and  on  such  terms  as  the  Court  or  Judge  may  think  desira- 
ble, of  any  goods,  wares  or  merchandize,  which  may  be  of  a 
perishable  nature  or  likely  to  injure  from  keeping,  or  which 
for  any  other  just  and  sufficient  reason  it  may  be  desirable 
to  have  sold  at  once 

4.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  the 
application  of  any  party  to  a  cause  or  matter,  and  upon  such 
terms  iis  may  be  just,  to  make  any  order  for  the  detention, 
preservation,  or  inspection  of  any  property  or  thing,  being 
the  subject  of  such  cause  or  matter,  or  as  to  which  any  ques- 
tion may  arise  therein,  and  for  all  or  any  of  tlie  purposes 
aforesaid  to  authorize  any  persons  to  enter  upon  or  into  any 
land  or  building  in  the  possession  of  any  party  to  such  cause 
or  matter,  and  for  all  or  any  of  the  purpores  aforesaid  to 
authorize  any  samples  to  be  taken,  or  any  observation  to  be 
made  or  experiment  to  be  tried,  which  may  be  necessary  or 
expedient  for  the  purposes  of  obtaining  full  information  or 
evidence. 
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o.  4«.  5.  It  shall  be  lawful  for  any  Judge,  by  whom  an^  cause 

"'  "*^'  or  matter  may  be  heard  or  tried  with  or  without  a  jury,  or 

before  whom  nny  cause  or  matter  may  be  brought  by  way 

of  appeal,  to  inspect  any  property  or  thing  concerning  which 

any  question  may  arise  therein. 

6.  The  provisions  of  rule  4  of  this  Order  shall  apply  to 
inspection  by  a  jury,  and  in  such  cases  the  Court  or  a  Judge 
may  make  all  such  orders  upon  the  sheriff  or  other  person 
as  may  be  necessary  to  procure  the  attendance  of  a  special 
or  petty  jury  at  such  time  and  place,  and  in  such  manner  as 
they  or  he  may  think  fit. 

7.  An  application  for  an  order  ufider  section  26,  sub-sec- 
tion 14  of  the  Act  and  under  rules  3  and  4  of  this  Order 
may  be  made  to  the  Court  or  a  Judge  by  any  party.  If  the 
application  be  by  the  plaintiff  for  an  order  under  the  sub- 
section 14  aforesaid  of  the  Act,  it  may  be  made  cither  ex 
parte  or  with  notice,  and  if  for  an  order  under  rule  3  or  4  of 
this  Order  it  may  be  made  after  notice  to  the  defendant  at 
any  time  after  the  issue  of  the  writ,  and  if  it  be  by  any 
other  party,  then  on  notice  to  the  plaintiff,  and  at  any  time 
after  appearance  by  the  party  making  the  application. 

8.  An  application  for  an  order  under  rule  1  of  this  Order 
may  be  made  by  the  plaintiff  at  any  tinio  after  his  right 
thereto  appears  from  the  pleadings;  or, if  there  be  no  plead- 
ings, is  made  to  appear  by  affidavit  or  other\\  ise  to  the  satis- 
faction of  the  Court  or  a  Judge. 

9.  Where  an  action  is  brought  to  recover,  or  a  defendant 
in  his  defence  seeks  by  way  of  counter-claim  to  recover  spe- 
cific property  other  than  land,  and  the  party  from  whom 
such  recovery  is  sought  does  not  dispute  the  title  of  the 
party  seeking  to  recover  the  same,  but  claims  to  retain  the 
property  by  virtue  of  a  lien  or  otherwise  as  security  for  any 
sum  of  money,  the  Court  or  a  Judge  may,  at  any  time  after 
such  last-mentioned  claim  appears  from  the  pleadings,  or,  if 
there  be  no  pleadings,  by  affidavit  or  otherwise  to  the  satis- 
faction of  such  Court  or  Judge,  order  that  the  party  claiming 
to  recover  the  property  be  at  liberty  to  pay  into  Court,  to 
abide  the  event  of  the  action,  the  amount  of  money  in  respect 
of  which  the  lien  or  security  is  claimed,  and  such  further 
sum  (if  any)  for  interest  and  costs  as  such  Court  or  Judge 
piajr  direct:  and  that,  upon  such  payment  into  Court  being 
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made,  the  property  claimed  be  given  up  to  the  party  claim-  o.  4«.^^^ 
iiig  it 

10.  Where  any  property  forms  the  subject  of  any  pro- 
ceedings, and  the  Judge  is  satisfied  that  the  same  will  be 
more  than  sufficient  to  answer  all  the  claims  thereon  which 
ought  to  be  provided  for  in  such  proceedings,  the  Judge  may, 
at  any  time  after  the  commencement  of  the  proceedings, 
allow  to  the  parties  interested  therein,  or  any  one  or  more 
of  them,  part  of  the  property  or  the  whole  or  part  of  the 
income  thereof,  up  to  such  time  as  the  Judge  shall  direct. 

11.  Whenever  in  an  action  for  the  administration  of  the 
estate  of  a  deceased  person,  or  execution  of  the  trusts  of  a 
written  instrument,  a  sale  is  ordered  of  any  property  vested 
in  any  executor,  administrator,  or  trustee,  the  conduct  of  such 
sale  shall  be  given  to  such  executor,  administrator,  or  trustee, 
unless  the  Court  or  a  Judge  shall  otherwise  direct 

12.  No  writ  of  ii'jmiction  shall  be  issued.  An  injunction 
shall  be  by  a  judgment  or  order,  and  any  such  judgment  or 
order  shall  have  the  same  effect  which  a  writ  of  injunction 
previously  had. 

18.  In  any  cause  or  matter  in  which  an  injunction  has 
been,  or  might  have  been  claimed,  the  plaintiff  may,  before 
or  after  judgment,  apply  for  an  injunction  to  restrain  the 
defendant  or  respondent  from  the  repetition  or  continuance 
of  the  wrongful  act  or  breach  of  contract  complained  of,  or 
from  the  commission  of  any  injury  or  breach  of  contract  of  a 
like  kind  relating  to  the  same  property  or  right,  or  arising 
out  of  the  same  contract ;  and  the  Court  or  a  Judge  may 
grant  the  injunction,  either  upon  or  without  terms,  as  may 
be  just. 

14.  Leave  to  compound  a  penal  action  shall  not  be  given 
in  eases  where  part  of  the  penalty  goes  to  the  Crown,  unless 
notice  shall  first  have  been  given  to  the  proper  officer;  but 
ill  other  cases  it  may  be  given  without  notice  to  any  officer. 

15.  The  order  to  compound  a  penal  action  shall  expressly 
state  that  the  defendant  undertakes  to  pay  the  sum  for  which 
ths  Court  has  given  him  leave  to  compound  the  action. 

16.  When  leave  is  given  to  compound  a  penal  action,  where 
part  of  the  penalty  goes  to  the  Crown,  the  King's  half  of  th^ 
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rr*  nlao  composition  shall  be  paid  into  the  hands  of  the  Registrar,  or 

other  proper  officer  of  the  Court,  for  the  use  of  His  Majesty. 

//. — Heceivers. 

17.  In  every  case  in  which  an  application  is  made  for  the 
appointment  of  a  receiver  by  way  of  equitable  execution,  the 
Court  or  a  Judge  in  determining  whether  it  is  just  or  conve- 
nient that  such  appointment  should  be  made  shall  have  re- 
gard to  the  amount  of  the  debt  claimed  by  the  applicant,  to 
the  amount  which  may  probably  be  obtained  by  the  receiver, 
and  to  the  probable  costs  of  his  appointment,  and  may,  if 
they  or  he  shall  so  think  fit,  direct  any  inquiries  on  these  or 
other  matters  before  making  the  appointment. 

18.  Where  an  order  is  made  directing  a  receiver  to  be  ap- 
pointed, unless  otherwise  ordered,  the  person  to  be  appointed 
shall  first  give  security,  to  be  allowed  by  the  Court  or  a  Judge 
and  taken  before  a  person  authorized  to  administer  oaths, 
duly  to  account  for  what  he  shall  receive  as  such  receiver, 
and  to  pay  the  same  as  the  Court  or  Judge  shall  direct ;  and 
tlie  person  so  to  be  appointed  shall,  unless  otherwise  ordered, 
be  allowed  a  proper  salary  or  allowance.  Such  security  s.hall 
be  by  recognizance  in  the  Form  No.  11,  in  Appendix  L,  un- 
less the  Court  or  a  Judge  shall  otherwise  order. 

19.  Where  any  judgment  or  order  is  pronounced  or  made 
in  Court  appointing  ji  person  therein  named  to  be  receiver, 
the  Court  or  a  Judge  may  adjourn  to  chambers  the  cause  or 
matter  then  pending,  in  order  that  the  person  named  as  re- 
ceiver may  give  security  as  in  the  last  preceding  rule  men- 
tioned, and  may  thereupon  direct  such  judgment  or  order  to 
be  drawn  up. 

20.  When  a  receiver  is  appointed  with  a  direction  that  he 
shall  pass  accounts,  the  Court  or  Judge  shall  fix  the  days 
upon  which  he  shall  (annually,  or  at  longer  or  shorter  periods) 
leave  and  pass  such  accounts,  and  also  upon  which  he. shall 
pay  the  balances  appearing  due  on  the  accounts  so  left,  or 
such  part  thereof  as  shall  be  certified  as  proper  to  be  paid 
by  him.  And  with  respect  to  any  such  receiver  as  shall  ne- 
glect to  leave  and  pass  his  accounts  and  pay  the  balances 
thereof  at  the  times  so  to  be  fixed  for  that  purpose  as  afore- 
said, the  Judge  before  whom  any  such  receiver  is  to  account 
may  from  time  to  time  when  his  subsequent  accounts  are 
produced  to  be  examined  and  passed,  disallow  the  salary 
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claimed  by  such  receiver,  and  may  also,  if  he  shall  think  fitoo.  46  &  47, 
charge  him  with  interest  at  the  rate  of  six  per  cent.  p3r  an- 
num upon  the  balances  so  neglected  to  be  paid  by  him  during 
the  time  the  same  shall  appear  to  have  remained  in  the  hands 
of  any  such  receiver. 

21.  Keceiver's  accounts  shall  be  in  the  Form  Xo.  12,  in 
Appendix  L,  with  such  variations  as  circumstances  may  re- 
quire. 

22.  Every  receiver  shall  leave  in  tlie  Chambers  of  the 
Judge  to  whom  the  cause  or  matter  is  assigned  his  account, 
together  with  an  affidavit  verifying  the  same  in  the  Form 
No.  13,  in  Appendix  L.,  with  such  variations  as  circumstances 
may  require.  An  appointment  shall  thereupon  be  obtained 
by  the  plaintiff  or  person  having  the  conduct  of  the  cause 
for  the  purpose  of  passing  such  account. 

23.  In  case  of  any  receiver  failing  to  leave  any  account  or 
affidavit,  or  to  pass  such  account,  or  to  make  any  payment, 
or  otherwise,  the  receiver  or  the  parties,  or  any  of  them,  may 
be  required  to  attend  at  Chambers  to  show  cause  why  such 
account  or  affidavit  has  not  been  left,  passed,  or  such  pay- 
ment made,  or  any  other  proper  proceeding  taken,  and  there- 
upon such  directions  as  shall  be  proper  may  be  given  at 
Chambers  or  by  adjournment  into  Court,  including  the  dis- 
charge of  any  receiver  and  appointment  of  another,  and  pay- 
ment of  costs. 

24  The  Court  or  Judge  may  refer  the  accounts  of  a  re- 
ceiver to  the  Master  for  enquiry  and  report. 

25.  The  accounts  of  guardians,  trustees  in  insolvency  and 
liquidator?  shall  be  passed  and  verified  in  the  same  manner 
as  is  by  this  Order  directed  as  to  receivers*  accounts. 

OEDER  XLVIL 

(  E.  o.  31.  ) 

Sales  of  the  Court. 

1.  If  in  any  cause  or  matter  relating  to  any  land,  which 
before  the  commencement  of  the  Principal  Act  would  have 
been  heard  on  the  Equity  side  of  the  Court,  it  shall  appear 
necessary  or  expedient  that  the  land  or  any  part  thei*eof 
should  be  sold,  the  Court  or  a  Judge  may  order  the  same  to 
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o.  47.  be  sold,  and  any  party  bound  by  the  order  and  in  possession 


9-4 


of  the  land,  or  in  receipt  of  the  rents  and  profits  thereof, 
shall  be  compelled  to  deliver  up  such  possessions  or  receipt 
to  the  purchaser,  or  such  other  person  as  may  be  thereby 
directed. 

2.  In  all  cases  where  a  sale,  mortgage,  partition  or  ex- 
change is  ordered,  the  Court  or  a  Judge  shall  have  power, 
in  addition  to  the  powera  already  existing,  with  a  view  to 
avoiding  expense  or  delay,  or  for  other  good  reasons,  to  autho- 
lise  the  same  to  be  carried  out,  either  as  at  present — 

(a)  By  laying  proposals  before  the  Judge  in  Chambers  for 

his  sanction ;  or 

(b)  By  proceedings  altogether  out  of  Court,  any  moneys 

produced  thereby  being  paid  into  Court  or  to  trus- 
tees, or  otherwise  dealt  with  as  the  Judge  in  Cham- 
bers may  order. 

Provided  always,  that  the  Judge  shall  not  authorise  the 
said  proceedings  altogether  out  of  Court  unless,  and  until  he 
is  satisfied,  by  such  evidence  as  he  shall  deem  sufficient,  that 
all  persons  interested  in  the  land  to  be  sold,  mortgaged,  par- 
titioned, or  exchanged  are  before  the  Court  or  are  bound  by 
the  order  for  sale,  mortgage,  partition,  or  exchange,  and  every 
order  authorising  the  said  proceedings  altogether  out  of  Court 
shall  be  prefaced  by  a  declf\mtion  that  the  Judge  is  so  satis- 
fied as  aforesaid,  and  a  statement  of  the  evidence  upon  which 
such  declaration  is  made. 

3.  In  debenture-holders*  action,  where  the  debenture- 
holders  are  entitled  to  a  charge  by  virture  of  the  debentures, 
or  of  a  trust  deed,  or  otherwise,  and  the  plaintiff  is  suing  on 
behalf  of  himself  and  other  debenture-holders,  and  where  the 
Judge  is  of  opinion  that  there  must  eventually  be  a  sale,  he 
may  in  his  discretion  direct  a  sale  before  judgment,  and  also 
after  judgment,  before  all  the  persons  interested  are  ascer* 
tained,  wnether  served  or  not. 

4.  Where  a  judgment  or  order  is  given  or  made,  whether 
in  Court  or  in  Chambers,  directing  any  property  to  be  sold 
unless  otherwise  ordered,  the  same  shall  be  sold,  with  the 
approbation  of  the  Court  or  a  Judge,  to  the  best  purchaser 
that  can  be  got,  the  same  to  be  allowed  by  the  Judge,  and 
all  proper  parties  shall  join  in  the  sale  and  conveyance  as  the 
Judge  shall  direct. 
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OEDEE  XLVIIT.  o.  ab. 

rr.  1-5. 

(E.  o.  52.) 

Motions  and  other  Applications. 
1.  Where  by  these  rules  auy  application  is  authorized  to  Motionfl  and  other 


be  made  to  the  Court  or  a  Judge  in  Court  such  application 
shall  be  made  by  motion. 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show 
cause  shall  hereafter  be  made  in  any  action,  or  (a)  to  set 
aside,  remit,  or  enforce  an  award,  or  (b)  for  attachment,  or 
(c)  to  answer  the  matters  in  an  affidavit,  or  (d)  to  strike  ofif 
the  rolls,  or  (e)  against  a  sheriff  to  pay  money  levied  under 
an  execution. 

3.  Except  where  according  to  the  practice  existing  at  the 
time  of  the  passing  of  the  principal  Act  any  order  or  rule 
might  be  made  absolute  ex  parte  in  the  first  instance,  and 
except  where  notwithstanding  Eule  2  a  motion  or  application 
may  be  made  for  an  order  to  show  cause  only,  no  motion 
shall  be  made  without  previous  notice  to  the  parties  affected 
thereby.  But  the  Court  or  a  Judge,  if  satisfied  that  the  de- 
lay caused  by  proceeding  in  the  ordinary  way  would  or  might 
entail  irreparable  or  serious  mischief,  may  make  any  order 
ex  parte  upon  such  terms  as  to  costs  or  otherwise,  and  sub- 
ject to  such  undertaking,  if  any,  as  the  Court  or  Judge  may 
think  just ;  and  any  party  affected  by  such  order  may  move 
to  set  it  aside. 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce 
an  award,  or  for  an  attachment,  or  to  strike  of!  the  rolls, 
shall  state  in  general  terms  the  grounds  of  the  application ; 
and,  where  any  such  motion  is  founded  on  evidence  by  affi- 
davit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be 
served  with  the  notice  of  motion. 

6.  Unless  the  Court  or  a  Judge  give  special  leave  to  the 
contrary  there  must  be  at  least  two  clear  days  between  the 
service  of  a  notice  of  motion  and  the  day  named  in  the 
notice  for  hearing  the  motion ;  provided  that,  in  applications 
to  answer  the  matters  in  an  affidavit  or  to  strike  off  the 
rolls,  the  notice  of  motion  shall  be  served  on  the  parties  not 
less  than  four  clear  days  before  the  time  fixed  by  the  notice 
for  making  the  motion. 
26 
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o.  48.  6.  If  on  the  hearing  of  a  motion  or  other  application  the 

rr.  6-12.  Court  or  a  Judge  shall  be  of  opinion  that  any  person  to 

whom  notice  has  not  been  given  ought  to  have  or  to  have 
had  such  notice,  the  Court  or  a  Judge  may  either  dismiss 
the  motion  or  application,  or  adjourn  the  hearing  thereof,  in 
order  that  such  notice  may  be  given,  upon  such  terms,  if 
any,  as  the  Court  or  a  Judge  may  think  fit  to  impose 

7.  The  hearing  of  any  motion  or  application  may  from 
time  to  time  be  adjourned  upon  such  terms,  if  any,  as  the 
Court  or  Judge  shall  think  fit. 

8.  The  plaintiff  shall,  without  any  special  leave,  be  at 
liberty  to  serve  any  notice  of  motion  or  other  notice  or  any 
petition  or  summons  upon  any  defendant  who,  having  been 
duly  served  with  a  writ  of  summons  to  appear,  has  not  ap- 
peared within  the  time  limited  for  that  purpose. 

9.  The  plaintiff  may,  by  leave  of  the  Court  or  a  Judge  to 
be  obtained  ex  parte,  serve  any  notice  of  motion  upon  any 
defendant  along  witii  the  writ  of  summons,  or  at  any  time 
after  service  of  the  wnt  of  summons,  and  before  the  time 
limited  for  the  appearance  of  such  defendant 

10.  No  order  shall  issue  for  the  return  of  any  writ,  or  to 
bring  in  the  body  of  a  person  ordered  to  be  attached  or  com- 
mitted; but  a  notice  from  the  person  issuing  the  writ  or 
obtaining  the  order  for  attachment  or  committal  (if  not  re- 
presented by  a  solicitor),  or  by  his  solicitor,  calling  upon  the 
Sheriff*  to  return  such  writ  or  to  bring  in  the  body  within 
a  given  time,  if  not  complied  with,  shall  entitle  such  person 
to  apply  for  an  order  for  the  committal  of  such  Sheriff. 

11.  Every  order,  if  and  when  drawn  up,  shall  be  dated  the 
day  of  the  week,  month,  and  year,  on  which  the  same  was 
made,  unless  the  Court  or  a  Judge  shall  otherwise  direct,  and 
shall  take  effect  accordingly. 

12.  Unless  the  Court  or  a  Judge  gives  leave  to  the  con- 
trary, there  must  be  at  least  two  clear  days  between  the  ser- 
vice and  the  day  appointed  for  hearing  a  petition. 
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ORDER  XLIX.  oo.  40  a  m, 

(B.  O.  A3). 

Action  op  Mandamus 

1.  The  plaintiff,  in  any  action  may  claim  a  mandamus  to  Action  o« 
command  the  defendant  to  fulfil  any  duty  in  the  fulfilment    *°  '"^^^ 
of  which  the  plaintiff  is  personally  interested. 

2.  If  judgment  be  given  for  the  plaintiff,  the  Court  or 
Judge  may  by  the  judgment  command  the  defendant  either 
forthwith,  or  on  the  expiration  of  such  time  and  upon  such 
terms  as  may  appear  to  the  Court  or  a  Judge  to  be  just,  to 
perform  the  duty  in  question.  The  Court  or  a  Judge  may 
also  extend  the  time  for  the  performance  of  the  duty. 

3.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an 
action,  but  a  mandamus  shall  be  by  judgment  or  order,  which 
shall  have  the  same  effect  as  a  writ  of  mandamus  formerlv 
had. 

ORDER  L. 

(B,  O.  51  &55.) 

Applications  and  Proceedings  at  Chambeus. 
7. — General, 

1.  Every  application  at  Chambers  not  made  ex  parte  shall  AppUcations  and 
be  made  by  summons.  ^J^^^^*^ 

2.  Every  application  for  payment  or  transfer  out  of  Court 
made  ex  parte,  and  every  other  application  made  ex  parte,  in 
which  the  Judge  shall  think  it  fit  so  to  require,  shall  be  made 
by  summons. 

3.  A  summons  other  than  an  originating  summons  shall 
be  in  the  Form  No.  1  in  Appendix  K,  with  such  variations 
as  circumstances  may  require,  and  shall  be  addressed  to  all 
the  persons  on  whom  it  is  to  be  served. 

4.  Every  summons,  not  being  an  originating  summons, 
shall  be  served  two  clear  days  before  the  return  thereof,  un- 
less in  any  case  it  shall  be  otherwise  ordered.  Provided  that 
in  case  of  summonses  for  time  only,  the  summons  may  be 
aerved  on  the  day  previous  to  the  return  thereof, 
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o. 50.  5.  "Originating  summons"  means  every  summons  other 

rr.  5-10.  ^j^^^  ^  summons  in  a  pending  cause  or  matter.    An  originat- 

ing 8ummon5t  phnll  be  in  the  Form  No.  2,  in  Appendix  K  to 
these  Rules,  with  such  variations  as  circumstances  may  re- 
quire. It  shall  be  prepared  by  the  applicant  or  his  solicitor, 
and  shall  be  sealed  in  the  Registry  and  signed  by  the  proper 
officer,  and  when  so  sealed  and  signed  shall  be  deemed  to  be 
issued. 

6.  Every  originating  summons  shall  be  served  four  clear 
days  before  the  return  thereof,  unless  in  any  case  it  shall  be 
otherwise  ordered. 

7.  The  parties  served  with  an  originating  summons  shall, 
except  as  hereinafter  provided,  before  they  are  heard,  enter 
appearances  at  the  Registry,  and  give  notice  thereof.  A 
party  so  served  may  appear  at  any  time  before  the  hearing 
of  the  summons.  If  he  appears  at  any  time  after  the  time 
limited  by  the  summons  for  appearance  he  shall  not,  unless 
the  Court  or  a  Judge  shall  otherwise  order,  be  entitled  to  any 
further  time  for  any  purpose,  than  if  he  had  appeared  ac- 
cording to  the  summons. 

8.  Where  any  of  the  parties  to  a  summons  fail  to  attend, 
whether  upon  the  return  of  the  summons^  or  at  any  time 
appointed  for  the  consideration  or  further  consideration  of 
the  matter,  the  Judge  may  proceed  ex  pai'e  if,  considering 
the  nature  of  the  case,  he  thinks  il  expedient  so  to  do;  no 
affidavit  of  non-attendance  sh^Ji  be  required  or  allowed,  but 
the  Judge  may  require  such  evidence  of  service  as  he  may 
think  just. 

9.  Where  the  Judge  has  proceeded  ex  parte,  such  proceed- 
ing shall  not  in  any  manner  be  reconsidered  in  the  Judge's 
Chambers,  unless  the  Judge  shall  be  satisfied  that  the  party 
failing  to  attend  was  not  guilty  of  wilful  delay  or  negligence; 
and  in  such  cjiso  the  cost«  occasioned  by  his  non-attendance 
shall  be  in  the  discretion  of  the  Judge,  who  may  fix  the  same 
at  the  time,  and  direct  them  to  be  paid  by  the  party  or  his 
solicitor  before  he  shall  be  permitted  to  have  such  proceed- 
ings reconsidered,  or  make  such  other  order  as  to  such  costs 
as  he  may  think  just. 

10.  Where  a  proceeding  in  Chambers  fails  by  reason  of 
the  non-attendance  of  any  party,  and  the  Judge  does  not 
think  it  expedient  to  proceed  e,v  parte,  the  Judge  may  oitler 
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9uoh  an  amount  of  costs  (if  any)  as  he  shall  think  reasonable  o.  »o. 
to  be  paid  to  the  party  attending  by  the  absent  party  or  by  "^' 
his  solicitor  personally. 

11.  Where  matters  in  respect  of  which  summonses  havo 
been  issued  are  not  disposed  of  upon  the  return  of  the  sum- 
mons, the  parties  shall  attend  fiom  time  to  time  without 
further  summons,  at  such  time  or  times  as  may  be  appointed 
for  the  consideration  or  further  consideration  of  the  matter. 

12.  In  every  cause  or  matter  where  any  party  thereto 
makes  any  application  at  Chambers,  either  by  way  of  sum- 
mons or  otherwise,  he  shall  be  at  liberty  to  include  in  one 
and  same  application  all  matter?  upon  which  he  then  desires 
the  order  or  directions  of  the  Court  or  Judge ;  and  upon  the 
hearing  of  such  application  it  shall  be  lawful  for  the  Court 
or  Judge  to  make  any  order  and  give  any  directions  relative 
to  or  consequential  on  the  matter  of  such  application,  or  in 
addition  thereto,  as  may  be  just ;  any  such  application  may, 
if  the  Judge  thinks  fit,  be  adjourned  from  Chambers  into 
Court,  or  from  Court  into  Chambers. 

13.  An  order  shall  be  in  the  Form  No.  3,  in  Appendix  K., 
with  such  variations  as  circumstances  require.  It  shall  be 
signed  by  the  Judge  by  whom  it  is  made, 

//. — Administrations  and  Tmsts ;  Foreclosure 
and  Bedemption 

14.  The  executors  or  administrators  pf  a  deceased  person 
or  any  of  them,  and  the  trustees  under  any  deed  or  instru- 
ment or  any  of  them,  and  trustees  in  insolvency,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  credi- 
tor, legatee,  or  next  of  kin,  of  a  deceased  person,  or  as  a  cestui 
que  trust  under  the  trust  of  any  deed  or  instrument,  or  as 
creditor  of  an  insolvent  estate,  or  as  claiming  by  assignment 
or  otherwise  under  any  such  creditor  or  other  person  as 
aforesaid,  may  take  out  as  of  course  an  originating  summons 
returnable  in  Chambers  for  such  relief  of  the  nature  or  kind 
following,  as  may  by  the  summons  be  specified  and  as  the 
circumstances  of  the  case  may  require  (that  is  to  Siiy),  the 
determination,  without  an  administration  of  the  estate  or 
trust,  of  any  of  the  following  questions  or  matters : 

(a)  Any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  creditor,  legatee,  next  of  kin, 
pr  cestui  que  trust  j 
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o.  «o.  (b^  The  ascertainment  of  any  class  of  creditors,  legatees, 

^'     '    '  next  of  kin,  or  others ; 

(c)  The  furnishing  of  any  particular  accounts  by  the  exe- 

cutors or  administrators  or  trustees,  and  the  vouch- 
ing (when  necessary)  of  such  accounts ; 

(d)  The  payment  into  Court  of  any  money  in  the  hands 

of  the  executors  or  administrators  or  trustees ; 

(e)  Directing  the  executors  or  administrators  or  trustees 

to  do  or  abstain  from  doing  any  particular  act  in 
their  character  as  such  executors  or  administrators 
or  trustees ; 

(/)  The  approval  of  any  sale,  purchase,  compromise,  or 
other  transaction ; 

(g)  The  determination  of  any  question  arising  in  the  ad- 
ministration of  the  estate  or  trust. 

15.  Any  of  the  persons  named  in  the  last  preceding  rule 
may  in  like  manner  apply  for  and  obtain  an  order  for — 

(a)  The  administration  of  the  estate  of  the  deceased ; 

(b)  The  administration  of  the  trust ; 

16.  The  persons  to  be  served  with  the  summons  under  the 
last  two  preceding  rules  in  the  first  instance  shall  be  the 
following,  that  is  to  say : 

A. — Where  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee — 

(a)  For  the  determination  of  any  question  under  sub-sec- 
tions (a),  (e),  (/)  or  (g)  of  Rule  14  the  peraons,  or 
one  of  the  persons,  whose  rights  or  interests  are 
sought  to  be  affected  ; 

(6^  For  the  determination  of  any  question  under  sub-sec- 
tion (6)  of  Eule  14  any  member  or  alleged  member 
of  the  class ; 

(c)  For  the  determination  of  any  question  under  sub-sec- 

tion (e)  of  Rule  14  any  person  interested  in  taking 
such  accounts ; 

(d)  For  the  determination  of  any  question  under  sub-sec- 

tion (rf)  of  Rule  14  any  person  interested  in  such 
money ; 
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(<)  For  relief  under  sub-section  (a)  of  Eule  15,  the  I'^i- 2-'.  n-»«. 
duary  legatees,  or  next  of  kin,  or  some  of  them ; 

(/)  For  relief  under  sub-section  (J)  of  Eule  15,  the  eestuis 
que  tnist,  or  some  of  them  ; 

(g)  If  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur ; 

B. — Where  the  summons  is  taken  out  by  any  person  other 
than  the  executors,  administrators  or  trustees,  the 
said  executors,  administrators  or  trustees ; 

17.  Any  mortgagee  or  mortgagor,  whether  legal  or  equit- 
able, or  any  person  entitled  to  or  having  property  subject 
to  a  legal  or  equitable  charge,  or  any  person  having  the 
right  to  foreclose  or  redeem  any  mortgage,  whether  legal  or 
equitable,  may  take  out  as  of  course  an  originating  sum- 
mons, returnable  in  Chambers,  for  such  relief  of  the  nature 
or  kind  following  as  may  by  the  summons  be  specified,  and 
as  the  circumstances  of  the  case  may  require,  that  is  to 
say; — 

Sale,  foreclosure,  delivery  of  possession  by  the  mortgagor, 
redemption,  re-conveyance,  delivery  of  possession  by  the 
mortgagee. 

18.  The  persons  to  be  served  with  the  summons  under 
the  last  preceding  rule  shall  be  such  persons  as  under  the 
practice  existing  in  equity  previous  to  the  passing  of  the 
Act  would  be  the  proper  defendants  to  an  action  for  the 
like  relief  as  that  specified  by  the  summons. 

19.  The  Court  or  a  Judge  may  direct  such  other  persons 
to  be  served  with  the  summons,  as  they  or  he  may  think  fit. 

20.  The  application  shall  be  supported  by  such  evidence 
as  the  Court  or  Judge  may  require,  and  directions  may  be 
given  as  they  or  he  may  think  just  for  the  trial  of  any  ques- 
tions arising  thereout. 

21.  It  shall  be  lawful  for  the  Court  or  a  Judge  upon  such 
summons  to  pronounce  such  judgment  as  the  nature  of  the 
case  may  require. 

22.  The  Court  or  a  Judge  may  give  special  directions 
touching  the  carriage  or  execution  of  the  judgment,  or  the 
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o.  50.  service  thereof  upon  persons  not  parties,  as  they  or  he  may 

rr.  W.«7.  ^jjjjjj^  j^^gj^ 

23.  It  shall  not  be  obligatory  on  the  Court  or  a  Judge  to 
pronounce  or  make  a  judgment  or  order,  whether  on  sum- 
mons or  otherwise,  for  the  administration  of  any  triist  or  of 
the  estate  of  any  deceased  person,  if  the  questions  between 
the  parties  can  be  properly  determined  without  such  judg- 
ment or  order. 

24.  Upon  an  application  for  administration  or  execution 
of  trusts  by  a  creditor  or  beneficiary  under  a  will,  intestjicy, 
or  deed  of  trust,  where  no  accounts  or  insufficient  accounts 
have  been  rendered,  the  Court  or  a  Judge  may,  in  addition 
to  the  powers  already  existing : 

(a)  Order  that  the  amplication  shall  stand  over  for  a  cer- 

tain time,  and  that  the  executors,  administrators 
or  trustees  in  the  meantime  shall  render  to  the 
applicant  a  proper  statement  of  their  accounts, 
with  an  intimation  if  this  is  not  done  they  may  be 
«  made  to  pay  the  costs  of  the  proceedings ; 

(b)  When   necessary,  to  prevent  proceedings   by  other 

creditors,  or  by  persons  beneficially  interested, 
make  the  usual  judgment  or  order  for  adminis- 
tration, with  a'proviso  that  no  proceedings  are  to 
be  taken  under  such  judgment  or  order  without 
leave  of  the  Judge. 

25.  When  any  summons  under  Kules  14  or  15  of  this 
Order  has  been  taken  out,  every  subsequent  summons  re- 
lating to  the  same  estate  or  trust  shall  be  marked  with  the 
name  of  the  Judge  to  whom,  for  the  time  being,  the  matter 
is  assigned,  and  in  case  any  such  subsequent  summons  shall 
be  marked  with  the  name  of  another  Judge,  it  shall  be  the 
duty  of  the  executors,  administrators  or  tiustees  to  apply 
for  the  transfer  to  such  first-mentioned  Judge  of  such  sub- 
sequent summons. 

26.  The  issue  of  a  summons  under  Aule  14  of  this  Order 
shall  not  interfere  with  or  control  any  power  or  discretion 
vested  in  any  executor,  administrator  or  trustee,  except  so 
far  as  such  interference  or  control  may  necessarily  be  in- 
volved in  the  particular  relief  sought 

IIJ, — References, 

27.  A  Judge  in  Chambers  shall  have  power,  subject  to 
these  rules,  to  order  what  matters  shall  be  heard  and  inves* 
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tigated  by  the  master,  either  with  or  without  directions  o.  »o. 
during  their  progress ;  and  particularly  if  the  Judge  shall  "* 
so  direct,  the  master  shall  take  accounts  and  make  inquiries, 
and  the  Judge  shall  give  such  aid  and  directions  in  every 
such  account  or  inquiry  as  he  may  think  fit. 

28.  The  master  shall,  for  the  purpose  of  any  proceedings 
oixlered  to  be  taken  before  him,  have  full  power  to  issue  ad- 
vertisements, to  administer  oaths,  to  require  the  production 
of  documents,  to  enforce  the  attendance  of  witnesses  by  sub- 
2X1  nu,  to  take  affidavits,  and  to  examine  parties  and  witnesses, 
and  every  such  reference  shall  be  conducted  in  the  same 
manner  and  with  the  like  consequences  as  references  ordered 
by  the  Court. 

IV. — Assistance  of  Experts. 

29.  The  Judge  in  Chambers  may,  in  such  way  as  he  thinks 
tit,  obtain  the  assistance  of  accountants,  merchants,  engi- 
neers, actuaries,  and  other  expert  and  scientific  persons  the 
better  to  enable  any  matter  at  once  to  be  determined,  aiul 
he  may  act  upon  the  certificate  of  any  such  person. 

V, — Frocetdin/js  relatiwj  to  Infants. 

30.  Upon  applications  for  the  appointment  of  guardians  of 
infants  and  allowance  for  maintenance,  the  evidence  shall 
show — 

(a)  The  ages  of  the  infants ; 

(h)  The  nature  and  amount  of  the  infants'  fortunes  and 
incomes ; 

(c)  What  relations  the  infants  have. 

31.  At  any  time  during  the  proceedings  at  any  Judge*8 
Chambers  under  any  judgment  or  order,  the  Judge  may,  if 
he  shall  think  fit,  require  a  guardian  ad  litem  to  be  appointed 
for  any  infant  or  person  of  unsound  mind  not  so  found  by 
inquisition,  who  has  been  served  with  notice  of  such  judg- 
ment or  order. 

VI— Suvimonsts  to  Proceed, 

32.  Every  judgment  or  order  directing  accounts  or  inqui- 
ries to  be  taken  or  made  shall  be  brought  into  the  Judge's 
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o.  so.  Chambers  by  the  party  entitled  to  prosecute  the  same  withiu 

four  days  after  the  same  shall  have  been  passed  and  entered, 
and  in  default  thereof  any  other  party  to  the  cause  or  matter 
shall  be  at  liberty  to  bring  in  the  same,  and  such  party  shall 
have  the  prosecution  of  such  judgment  or  order  unless  the 
Judge  shall  otherwise  direct. 

o'^.  Upon  a  copy  of  tlie  judgment  or  order  being  left,  a 
summons  shall  be  issued  to  proceed  with  the  accounts  or  iu- 
(juiries  directed,  and  upon  the  return  of  such  summons  the 
Judge,  if  satisfied  by  proper  evidence  that  all  necessary  par- 
ties have  been  served  with  notice  of  the  judgment  or  order, 
shall  thereupon  give  directions  as  to  the  manner  in  which 
each  of  the  accounts  and  inquiries  is  to  be  prosecuted,  the 
evidence  to  be  adduced  in  support  thereof,  the  parties  who 
are  to  attend  on  the  several  accounts  and  inquiries,  and  the 
time  within  which  each  proceeding  is  to  be  taken,  and  a  day 
or  days  may  be  appointed  for  the  further  attendance  of  the 
parties,  and  all  such  directions  may  afterwards  be  varied  by 
addition  thereto  or  otherwise,  as  may  be  found  necessary. 

.*)4.  Where  by  a  judgment  or  order  a  deed  is  directed  to 
be  settled  by  the  Judge  in  Chambers  in  case  the  parties 
differ,  a  summons  to  proceed  shall  be  issued,  and  upon  the 
return  of  the  summons  the  party  entitled  to  prepare  the 
draft  deed  shall  be  directed  to  deliver  a  copy  thereof,  within 
such  time  as  the  Judge  shall  think  fit,  to  the  party  entitled 
to  object  thereto,  and  the  party  so  entitled  to  object  shall 
be  directed  to  deliver  to  the  other  party  a  statement  in 
writing  of  his  objections  (if  any)  within  four  days  after  the 
delivery  of  such  copy,  and  the  proceedings  shall  be  ad- 
journed until  after  the  expiration  of  the  said  period  of  four 
days. 

35.  Where,  upon  the  hearing  of  the  summons  to  proceed, 
it  appears  to  the  Judge  that  by  reason  of  absence,  or  for  any 
other  sufficient  cause,  the  service  of  notice  of  the  judgment 
or  order  upon  any  party  cannot  be  made  or  ought  to  be  dis- 
pensed with,  the  Judge  may,  if  he  shall  think  fit,  wholly 
dispense  with  such  service,  or  may  at  his  discretion  order 
any  substituted  service  or  notice  by  advertisement  or  other- 
wise in  lieu  of  such  service. 

36.  Where  service  of  notice  of  a  judgment  or  order  for 
accounts  and  inquiries  is  dispensed  with,  the  Judge  may,  if 
he  thinks  fit,  order  that  the  persons  as  to  whom  the  service 
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is  dispensed  with,  shall  be  bound  as  if  served,  and  they  shall  o.  «•. 
be  bound  accordingly,  except  where  the  judgment  or  order'^'*  '^' 
has  been  obtained  by  fraud  or  non-disclosure  of  material 
facts. 

37.  If  on  the  hearing  of  the  sunmions  to  proceed  it  shall 
appear  that  all  necessary  parties  are  not  parties  to  the  ac- 
tion or  have  not  been  served  with  notice  of  the  judgment  or 
order,  directions  may  be  given  for  advertisement  for  credi- ' 
tors,  and  for  leaving  the  accounts  in  Chambers,  but  the  ad- 
judication on  creditors'  claims  and  accounts  are  not  to  be 
proceeded  with,  and  no  other  proceeding  is  to  be  ttxken, 
except  for  the  purpose  of  ascertaining  the  parties  to  be 
served,  until  all  necessary  parties  shall  have  been  served, 
and  are  bound,  or  service  shall  have  been  dispensed  with, 
and  until  directions  shall  have  been  given  as  to  the  parties 
who  are  to  attend  on  the  proceedings. 

38.  The  course  of  proceeding  in  Chambers  shall  ordinarily 
be  the  same  as  the  course  of  proceeding  in  Court  upon  mo- 
tions.    Copies,  abstracts,  or  extracts  of  or  from  accounts,  ^ 
deeds,  or  other  documents  and  concise  statements  slurll,  if 

directed,  be  supplied  for  the  use  of  the  Judge,  and  where  so 
diiected,  copies  shall  be  handed  over  to  the  other  parties. 
But  no  copies  shall  be  made  of  deeds  or  documents  where 
the  originals  can  be  brought  in  unless  the  Judge  shall  other- 
wise direct. 

VIL — Su7n  monS'Book, 

39.  At  the  time  any  summons  is  obtained,  an  entry  thereof 
shall  be  made  in  "  the  Summons-Book."  stating  the  date  on 
which  the  summons  is  issued,  the  name  of  the  cause  or  mat- 
ter, and  by  what  party,  and  shortly  for  what  purpose  such 
summons  is  obtained,  and  at  what  time  such  summons  is  re- 
turnable. 

VIII. — AtUiidanees. 

40.  Where,  upon  the  hearing  of  the  summons  to  proceed, 
or  at  any  time  during  the  prosecution  of  the  judgment  or 
order,  it  appears  to  the  Judge,  with  respect  to  the  whole  or 
any  portion  of  the  proceedings,  that  the  interests  of  the  par- 
ties can  be  classified,  he  may  require  the  parties  constituting 
each  or  any  class  to  be  represented  by  the  same  solicitor, 
and  may  direct  what  parties  may  attend  all  or  any  part  of 


Digitized  by 


Google 


20+  The  Judicature  Act,  1904. 

o.  »o.  the  proceedings,  and  where  the  parties  constituting  any  class 

cannot  agree  upon  the  solicitor  to  represent  them,  the  Judge 
may  nominate  such  solicitor  for  the  purpose  of  the  proceed- 
ings before  hiuj,  and  where  any  one  of  the  parties  consti- 
tuting such  class  declines  to  authorise  the  solicitor  so  nomi- 
nated to  act  for  hinr  and  insists  upon  being  represented  by 
a  different  solicitor,  such  party  shall  personally  pay  the  costs 
of  his  own  solicitor  of  and  relating  to  the  proceedings  before 
the  Judge,  with  respect  to  which  such  nomination  shall  have 
been  made,  and  all  such  further  costs  as  shall  be  occasioned 
to  any  of  the  parties  by  his  being  represented  by  a  different 
solicitor  from  the  solicitor  so  to  bo  nominated. 

41.  Whenever  in  any  proceedings  l)efore  a  Judge  in  Cham- 
beis  the  same  solicitor  is  employed  for  two  or  more  parties, 
such  Judge  may  at  his  discretion  require  that  any  of  the 
said  parties  shall  be  represented  before  him  by  a  distinct 
solicitor,  and  adjourn  such  proceedings  until  such  party  is 
so  represented. 

42.  Any  of  the  parties  other  than  those  who  shall  have 
been  directed  to  attend  may  attend  at  their  own  expense, 
and  upon  paying  the  costs,  if  any,  occasioned  by  such  atten- 
dance, or,  if  they  think  fit,  they  may  apply  by  summons  for 
liberty  to  attend  at  the  expense  of  the  estate,  or  to  have  the 
conduct  of  the  action  either  in  addition  to  or  in  substitution 
for  any  of  the  parties  who  shall  have  been  diiected  to  attend. 

43.  An  order  is  to  be  drawn  up  on  a  summons  to  be  Uiken 
out  by  the  plaintiflf  or  the  party  having  the  conduct  of  the 
action,  stating  the  parties  who  shall  have  been  directed  to 
attend  and  such  of  them  (if  any)  as  shall  have  elected  to 
attend  at  their  own  expense,  and  such  order  is  to  be  recited 
in  the  master*8  report. 

LV. — Advertisements  for  Creditors  and  Claimants. 

44.  Where  a  judgment  or  order  is  given  or  made,  whether 
in  Court  or  in  Chambei*8,  directing  an  account  of  debts, 
claims,  or  liabilities,  or  an  enquiry  for  next  of  kin,  or  other 
unascertained  persons,  unless  otherwise  ordered,  all  persons 
who  do  not  come  in  and  prove  their  claims  within  the  time, 
which  may  be  fixed  for  that  purpose  by  advertisement,  shall 
l)e  excluded  from  the  benefit  of  the  judgment  or  order. 

45.  Where  an  advertisement  is  required  for  the  purpose 
pf  any  proceedings  in  Chambers,  a  peremptory  advertisn- 
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nient,  and  only  one,  shall  be  issued,  unless  for  any  special  o.  «o. 
reason  it  may  be  thought  necessary  to  issue  a  second  adver-*^*^'  '*""^*' 
tisenient  or  further  advertisements,  and  any  advertisement 
may  be  repeated  as  many  times  and  in  such  papers  as  may 
be  directed. 

46.  The  advertisement  for  claimants  shall  be  prepared  by 
the  party  prosecuting  the  judgment  or  order,  and  submitted 
to  the  Registrar  for  approval,  and  when  approved  shall  be 
i«ij^ncd  by  him,  and  such  signature  shall  be  sufficient  autho- 
)Vy  to  the  printer  of  the  lioi/al  Gaxdie  to  in.sert  the  same. 

47.  The  advertisement  for  creditors  shall  be  prepared  and 
signed  by  the  solicitor  of  the  party  prosecuting  the  judg- 
ment or  order;  and  such  signature  shall  be  sufticient  autho- 
rity to  the  printer  of  the  Iloyal  Gazette  to  insert  the  same. 

48.  Advertisements  for  creditors  and  other  claimants  shall 
fix  a  time  within  which  each  claimant,  not  being  a  creditor, 
is  to  come  in  and  prove  his  claim,  and  within  which  each 
creditor  is  to  senti  l«»  the  executor  or  administrator  of  the 
deceased,  or  to  such  othc  r  party  as  the  Judge  shall  direct,  or 
to  his  solicitor,  to  be  named  and  described  in  the  advertise- 
ment, the  name  and  address  of  such  creditor  and  the  parti- 
culars of  his  claim,  and  a  statement  of  his  account  and  the 
nature  of  the  security  (if  any)  held  by  him.  Such  adver- 
tisement shall  be  in  one  of  the  Forms  Xos.  *1  and  \^  in  Ap- 
pendix L.,  with  such  variations  as  the  circumstances  of  tho 
case  may  require.  At  the  time  of  directing  such  advertise- 
ment a  time  shall  be  fixed  for  adjudicating  on  the  claims. 

49.  Claimants  filing  aHidavits  shall  not  be  retjuired  to 
take  office  copies,  but  the  person  who  examines  the  claims 
shall  take  office  copies  and  produce  the  same  at  the  healing, 
unless  the  Judge  shall  otherwise  direct. 

50.  No  creditor  need  make  any  affidavit  nor  attend  in 
support  of  his  claim  (except  to  produce  his  security)  unless 
he  is  served  with  a  notice  requiring  him  to  do  so  as  herein- 
after provided. 

51.  Every  creditor  shall  produce  the  security  (if  any)  held 
by  him  before  the  Judge  at  such  time  as  shall  be  specified 
in  the  advertisement  for  that  purpose,  being  the  time  ap- 
pointed for  adjudicating  on  the  claims,  and  every  creditor 
nhwW,  if  required,  by  notice  in  writing  (Form  No.  4  in  Ap- 
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«.  ft«  pendix  L),  to  be  given  by  the  executor  or  administrator  of 

the  deceased,  or  by  such  other  party  as  the  Judge  shall 
direct,  produce  all  other  deeds  and  documents  necessary  to 
substantiate  his  claim  before  the  Judge  at  such  time  as  shall 
be  specified  in  such  notice. 

52.  In  case  any  creditor  shall  neglect  or  refuse  to  comply 
with  the  last  preceding  rule,  he  shall  not  be  allowed  any 
costs  of  proving  hia  claim  unless  the  Judge  shall  otherwise 
direct. 

T).**.  The  executor  or  administrator  of  the  deceased,  or  such 
other  party  as  the  Judge  shall  direct,  shall  examine  the 
claims  of  creditors  sent  in  pursuant  to  the  advertisement, 
and  shall  ascertain,  so  far  as  he  is  able,  to  which  of  such 
claims  the  esUite  of  the  deceased  is  justly  liable,  and  he 
shall,  at  least  four  clear  days  prior  to  the  time  appointed  for 
adjudication,  file  an  affidavit  to  be  made  by  such  executor 
or  administrator,  or  one  of  the  executors,  or  administrators, 
or  such  other  party,  either  alone  or  jointly  with  his  solicitor 
or  other  competent  person,  or  otherwise,  as  the  Judge  shall 
direct,  verifying  a  list  of  the  claims,  the  particulars  of  which 
have  been  sent  in  pui'suant  to  the  advertisement,  and  stat- 
ing to  which  of  such  claims,  or  parts  thereof  respectively, 
the  estate  of  the  deceased  is  in  the  opinion  of  the  deix>nent 
justly  liable,  and  his  belief  that  such  claims,  or  parts  there- 
of respectively,  are  justly  due  and  proper  to  be  allowed,  and 
the  reasons  for  such  belief. 

54.  In  case  the  Judge  shall  think  fit  so  to  direct,  the 
making  of  the  affidavit  referred  to  in  the  last  preceding  rule 
shall  be  postponed  till  after  the  day  appointed  for  adjudiai- 
tion,  and  shall  then  he  subject  to  such  directions  as  the 
Judge  may  give. 

55.  Where  on  the  day  appointed  for  hearing,  the  claims  or 
any  of  them  remain  undisposed  of,  an  adjournment  day  for 
hearing  such  claims  shall  be  fixed,  and  when  further  evi 
deuce  is  to  be  adduced,  a  time  may  be  named  within  which 
the  evidence  on  both  sides  is  to  be  closed,  and  directions 
may  be  given  as  to  the  mode  in  which  such  evidence  is  to 
be  adduced. 

50.  At  the  time  appointed  for  adjudicating  upon  the 
claims  of  creditors,  or  at  any  adjournment  thereof,  the 
Judge  may,  in  his  discretion,  allow  any  of  the  claims,  or 
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any  part  thereof  respectively,  without  proof  by  the  cuedi-o.  50. 
tors,  and  direct  such  investigation  of  all  or  any  of  the  claims''*  *^" 
not  allowed,  and  require  such  further  particulars,  informa- 
tion, or  evidence  relating  thereto  as  he  may  think  fit,  and 
may,  if  he  so  think  fit,  require  any  creditor  to  attend  and 
prove  his  claim,  or  any  part  thereof,  and  the  adjudication  on 
such  claims  as  are  not  then  allowed  shall  be  adjourned  to  a 
time  to  be  then  fixed. 

57.  Notice  shall  be  given  by  the  executor  or  administra- 
tor, or  such  other  party  as  the  Judge  shall  direct,  to  every 
creditor  whose  claim,  or  any  part  thereof,  has  been  allowxil 
without  proof  by  the  creditor,  of  such  allowance,  and  to 
every  such  creditor  as  the  Judge  shall  direct  to  attend  and 
prove  his  claim  or  such  part  thereof  as  is  not  allowed,  by  a 
time  to  be  named  in  such  notice,  not  being  less  than  four 
days  after  such  notice,  and  to  attend  at  a  time  to  be  therein 
named,  being  tlie  time  to  which  the  adjudication  therfun 
shall  have  been  adjourned,  and  in  case  any  creditor  shall 
not  comply  with  such  notice,  his  claim,  or  such  part  thereof 
as  aforesaid,  shall  be  disallowed. 

58.  After  the  time  fixed  by  the  advertisement  no  claims 
shall  be  received  (except  as  hereinbefore  provided  in  case  of 
an  adjournment),  unless  the  Judge  at  Chambers  shall  think 
fit  to  give  special  leave,  upon  application  made  by  summons, 
and  then  upon  such  terms  and  conditions  as  to  costs  and 
otherwise  as  the  Judge  shall  think  fit. 

59.  A  creditor  who  has  come  in  and  established  his  debt 
before  a  Judge  in  Chambers  under  any  judgment  or  order 
shall  be  entitled  to  the  costs  of  so  establishing  his  debt,  and 
the  sum  to  be  allowed  for  such  costs  shall  be  fixed  by  the 
Judge,  unless  he  shall  think  fit  to  direct  the  taxation  there- 
of; and  the  amount  of  such  costs,  or  the  sum  allowed  in 
respect  thereof,  shall  be  added  to  the  debt  so  established. 

60.  A  list  of  all  claims  allowed  shall,  when  required  by 
the  Judge,  be  made  out  and  left  in  the  Judge's  Chambers 
by  the  person  who  examines  the  claims. 

61.  Every  notice  by  this  order  required  to  be  given  to 
creditors  or  other  claimants  rball,  unless  the  Judge  shall 
otherwise  direct,  be  deemed  sufficiently  given  and  served  if 
transmitted  by  the  post  prepaid  to  the  creditor  or  other 
claimant  to  be  served  according  to  the  address  given  in  the 
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o.  5o.  claim  sent  in  by  him  pursuant  to  the  advertisement,  or  in 

rr.  62-05.  ^^^^  ^^^^j^  creditOF  or  other  claimant  shall  have  employed 

a  solicitor,  to  such  solicitor  according  to  the  address  given 

by  him. 

A'. — IntereU. 

62.  Where  a  judgment  or  order  is  made  directing  an  ac- 
count of  the  debts  of  a  deceased  person,  unless  othei-wise 
ordered,  interest  shall  be  computed  on  such  debts  as  lo  such 
of  tliem  as  carry  interest  after  the  rate  they  respectively 
carry,  and  as  to  all  others  after  the  rate  of  five  per  cent, 
per  annum  from  the  date  of  the  judgment  or  order 

()*^  A  creditor  whose  debt  does  not  Ciiriy  interest,  who 
comes  in  and  esUiblishes  the  same  before  the  Judge  in 
Chambers  under  a  judgment  or  order  of  the  Court  or  of  the 
fludgc  in  Chambers,  shall  be  entitled  to  interest  upon  his 
debt  at  the  rate  of  live  per  cent,  per  annum  from  the  date 
(►f  the  judgment  or  order  out  of  any  assets  which  may  re- 
main after  satisfying  the  costs  of  the  cause  or  matter,  the 
debts  established,  and  the  interest  of  such  debts  as  by  law 
carry  interest. 

t)4.  Where  a  judgment  or  order  is  made  directing  an  ac- 
count of  legacies,  interest  shall  be  computed  on  such  legacies 
after  the  rate  of  five  per  cent,  per  annum  from  the  end  of 
one  year  after  the  testator's  death,  unless  otherwise  ordered, 
or  unless  any  other  time  of  payment  or  rate  of  interest  is 
directed  by  the  will,  and  in  that  case,  according  to  the  will. 

XL — Further  Consideration, 

Go.  Where  any  matter  originating  in  Chambers  shall,  at 
the  original  or  any  subsequent  hearing,  have  been  adjourned 
for  further  consideration  in  Chambers,  such  matter  may, 
after  the  expiration  of  four  days  from  the  filing  of  the 
Master's  report  be  brought  on  for  further  consideration  by 
a  summons,  to  be  Uvken  out  by  the  party  having  the  con- 
duct of  the  matter,  and  after  the  expiration  of  such  four 
days  by  a  summons  to  be  taken  out  by  any  other  party. 
Such  summons  shall  be  in  the  form  following : — 

"  That  this  matter,  the  further  consideration  whereof  was 
adjourned  by  the  order  of  the         day  of  .  19     , 

may  be  further  considered," 
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and  shall  be  served  two  clear  days  before  the  return.     Pro-^***  *^  *  ^*" 
vided  that  this  rule  shall  not  apply  to  any  matter,  the  fur- 
ther consideration  whereof  shall,  at  the  original  or  any  sub- 
sequent hearing,  have  been  adjourned  into  Court. 

JCII, — Iteifidering  ami  Draiciny  up  of  Orders  in  Cliamhers. 

66.  Notes  shall  be  kept  of  all  proceedings  in  the  Judges' 
Chambers  with  proper  dates,  so  that  all  such  proceedings 
in  each  cause  or  matter  may  appear  consecutively,  and  in 
chronological  order,  with  a  short  statement  of  the  questions 
or  points  decided  or  ruled  at  every  hearing. 

67.  Orders  made  in  Chambers  shall,  unless  the  Judge 
otherwise  directs,  be  drawn  up  by  the  solicitor  and  signed 
by  the  Judge;  and  all  orders  so  drawn  up  and  signed  shall 
be  entered  in  the  same  manner  as  orders  made  in  open  Court. 

08.  An  order  signed  by  a  Judge,  or  a  note  or  memorandum 
indorsed  on  the  summons  upon  which  any  such  order  is  made 
and  signed  or  initialled  by  a  Judge,  shall  be  sufficient  evi- 
dence of  the  order  having  been  made. 

OEDER  LI. 

<K.  o.  51a). 

Construction  of  WwirrEN  Instruments. 

1.  Any  person  claiming  to  be  interested  under  a  Jeed,  ^^oi^^ruction 
will,  or  other  written  instrument,  may  apply  by  originating  iu«iruiu#iiu. 
summons  for  the  determination  of  any  question  of  construc- 
tion arising  under  the  instrument,  and  for  a  declaration  of 

the  rights  of  the  persons  interested. 

2.  The  Court  or  a  Judge  may  direct  such  persona  to  be 
served  with  the  summons  as  they  or  he  may  think  fit. 

3.  The  applicatioil  shall  be  supported  by  such  evidence  as 
the  Court  or  a  Judge  may  require. 

4.  The  Court  or  Judge  shall  not  be  bound  to  determine 
any  such  question  of  construction  if  in  their  or  his  opinion 
it  ought  not  to  be  determined  on  originating  summons. 
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o.  58.  OKDER  Lll. 

rr.  1-2. 

<E.  o.  Mb). 

Pkoceedixgs  under  the  "Tkustees*  ACT;  1898." 

Proceedings  1.  All  applicfttious  undcr  the  Trustees*  Act,  1898,  may  be 

TrustecH  Act,       made  by  petition,  except  as  otherwise  provided  in  this  Order. 

2.  (1)  Where  a  trustee  desires  to  make  a  lodgment  in 
Court  under  section  47  of  the  Trustees*  Act  he  shall  make 
and  file  an  affidavit  intituled  in  the  matter  of  the  trust 
(described  so  as  to  be  distinguishable)  and  of  the  said  Act, 
and  setting  forth  : — 

(a)  A  short  description  of  the  trust  and  of  the  instru- 

ment creating  it ; 

(b)  The  names  of  the  persons  interested  in  and  entitled 

to  the  money  or  securities,  and  their  places  of 
residence,  to  the  best  of  his  knowledge  and  belief ; 

(c)  His  submission  to  answer  all  such  inquiries  relating 

to  the  application  of  the  money  or  securities  paid 
into  Court,  as  the  Court  or  Judge  may  make  or 
direct ; 

(rf)  The  place  where  he  is  to  be  served  with  any  petition, 
summons,  or  order  or  notice  of  any  proceeding  re- 
lating to  the  money  or  securities. 

(2)  Where  the  lodgment  in  Court  is  made  on  affidavit — 

(a)  The  person  who  has  made  the  lodgment  shall  forth- 
with give  notice  thereof,  by  prepaid  letter  through 
the  post,  to  the  several  persons  whose  names  and 
places  of  residence  are  stated  in  his  affidavit  as 
interested  in  or  entitled  to  the  money  or  securities 
lodged  in  Court ; 

(6)  No  petition  or  summons  relating  to  the  money  or 
securities  shall  be  answered  or  issued  unless  the 
petitioner  or  appliaxnt  has  named  therein  a  place 
where  he  may  be  served  with  any  petition  or  sum- 
mons, or  notice  of  any  proceeding  or  order  relat- 
ing to  the  money  or  securities  or  the  dvideuds 
thereof ; 
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(r)  Service  of  any  application  in  respect  of  tlio  money  or  o.  «». 
securities  shall  be  made  on  such  persons  as  the"* 
Court  or  Judge  may  direct. 

3.  Applications  to  deal  with  funds  lodged  in  Court  under 
under  the  Trustees'  Act,  shall  be  instituted  in  the  same 
manner  us  the  affidavit  or  request  on  which  the  funds  were 
lodged.  All  other  applications  under  the  said  Act,  not 
made  in  any  pending  cause  or  matter,  shall  be  intituled  in 
the  matter  of  the  trust  (described  so  as  to  be  distinguishable) 
and  of  the  said  Act.  Every  petition  or  summons  for  a  vist- 
ing  order,  or  the  appointment  of  a  person  to  convey,  shall 
state  the  section  or  sections  of  the  said  Act  under  which  it 
is  proposed  that  the  order  shall  be  made. 

4.  Any  of  the  following  applic4itions  under  the  Trustees* 
Act  shall  be  made  by  summons : 

(a)  An  application  for  the  appointment  of  a  new  trustee, 
with  or  without  a  vesting  or  other  consequential 
order ; 

(h)  An  application  for  a  vesting  order  or  other  order  con- 
sequential on  the  appointment  of  a  new  trustee, 
whether  the  appointment  is  made  by  the  Court  or 
a  Judge ; 

(c)  An  application  for  a  vesting  or  other  consequential 

order  in  any  case  where  a  judgment  or  order 
has  been  given  or  made  for  the  sale,  conveyance 
or  transfer  of  any  land  or  stock,  or  the  suing  for 
or  recovering  any  chose  in  action  ; 

(d)  An  application  relating  to  a  fund  paid  into  Court  in 

any  case  coming  within  the  provisions  of  rule  1  of 
this  order. 

ORDER   LIII. 

(E.  o.  .57.) 

Interpleadek. 
1.  Relief  by  way  of  interpleader  may  be  granted — 

(a)  Where  the  person  seeking  relief  (in  this  order  called  interpleader, 
the  applicant)  is  under  liability  for  any  debt,  money, 
goods  or  chattels;  for  or  in  respect  of  which  he  is, 
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J:J;  *3^  or  expects  to  be,  sued  by  two  or  more  parties  (in 

this  order  called  the  claimants)  making  adverse 
claims  thereto ; 

(bj  Where  the  applicant  is  a  sheriff  or  other  officer  charged 
with  the  execution  of  process,  and  claim  is  made  to 
any  money,  goods  or  chattels  taken  or  intended  to 
be  taken  in  execution  under  any  process,  or  to  the 
proceeds  or  value  of  any  such  goods  or  chattels  by 
any  pei-son  other  than  the  person  against  whom 
the  process  issued. 

2.  The  applicant  must  satisfy  the  Court  or  a  Judge  by 
affidavit  or  otherwise — 

(a)  That  the  applicant  claims  no  interest  in  the  subject- 
matter  in  dispute,  other  than  for  charges  or  costs ; 
and 

fb)  That  the  applicant  does  not  collude  with  any  of  the 
claimants;  and 

(c)  That  the  applicant,  except  where  he  is  a  sherifTor 
other  officer,  charged  with  the  execution  of  process 
by  or  ujider  the  authority  of  the  Court,  who  has 
seized  goods  and  who  has  withdrawn  from  posses- 
sion in  consequence  of  the  execution  creditor  ad- 
mitting the  claim  of  the  claimai.t  under  Kule  16 
of  this  Order,  is  willing  to  pay  or  iransfer  the  sub- 
ject-matter into  Court  or  dispose  of  it  as  the  Court 
or  a  judge  may  direct. 

:l  The  applicant  shall  not  be  disentitled  to  relief  by  rea- 
son only  that  the  titles  of  the  claimants  have  not  a  common 
origin,  but  are  adverse  to  and  independent  of  one  another. 

4.  Where  the  applicant  is  a  defendant,  application  for  re- 
lief may  be  made  at  any  time  after  service  of  the  writ  of 
summons. 

r».  The  applicant  may  take  out  a  summons  calling  on  the 
chiimants  to  appear  and  state  the  nature  and  particulars  of 
their  claims,  and  either  to  maintain  or  relinquish  them. 

0.  If  the  application  is  made  by  a  defendant  in  an  action, 
the  Court  or  a  Judge  may  stay  all  further  proceedings  in 
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7.  If  the  claimants  appear  in  pursuance  of  the  summons,  o.  »». 
the  Court  or  a  Judge  may  order  either  that  any  claimant  be""'  '**** 
made  a  defendant  in  any  action  already  commenced  in  re- 
spect of  the  subject-matter  in  dispute  in  lieu  of  or  in  addition 

to  the  applicant,  or  that  an  issue  between  the  claimants  be 
stated  and  tried,  and  in  the  latter  case  may  direct  which  of 
the  claimants  is  to  be  plaintiff,  and  which  defendant. 

8.  The  Court  or  a  Judge  may,  with  the  consent  of  both 
claimants  or  on  the  request  of  any  claimant,  if,  having  re- 
«^nrd  to  the  subject-matter  in  dispute,  it  seems  desirable  to 
do  so,  dispose  of  the  merits  of  their  claims,  and  decide  the 
same  in  a  summary  manner  and  on  such  terms  as  may  be 
just. 

9.  Where  the  question  is  a  question  of  law,  and  the  facts 
are  not  in  dispute,  the  Court  or  a  Judge  may  either  decide 
the  (luestion  without  directing  the  trial  of  an  issue,  or  order 
that  a  special  case  be  stated  for  the  opinion  of  the  Court. 
If  a  special  case  is  stated.  Order  XXXI.  shall,  as  far  as  ap- 
plicable, apply  thereto. 

10.  If  a  claimant,  having  been  duly  served  with  a  sum- 
mons calling  on  him  to  appear  and  maintain  or  relinquish 
his  claim,  does  not  appear  in  pursuance  thereof,  or,  luivin*^ 
appeared,  neglects  or  refuses  to  comply  with  any  oi:<ler  mad»i 
after  his  appearance,  the  Court  or  a  Judge  may  make  an 
order  declaring  him,  and  all  persons  claiming  under  him, 
for  ever  barred  against  the  applicant  and  pers(»ns  claiming 
under  him:  but  the  order  shall  not  afVect  the  rights  of  the 
claimants  as  between  themselves. 

11.  Except  where  otherwise  provided  l)y  statute,  the  judg- 
ment in  any  action  or  on  any  issue  ordered  to  be  tried  or 
stated  in  an  interpleader  proceeding,  and  the  decision  of  the 
Court  or  a  Judge  in  a  summary  way,  under  Rule  H  of  thi^^ 
Order,  shall  be  final  and  conclusive  against  the  claimants 
and  all  persons  claiming  under  them,  unless  by  special  leave 
of  the  Court  or  a  Judge,  us  tlie  case  may  he. 

12.  When  goods  or  chattels  have  been  seized  in  execution 
by  a  sheriff  or  other  officer  charged  with  the  execution  of 
process,  and  any  claimant  alleges  that  he  is  entitled,  under 
a  mortgage  or  otherwise,  to  the  goods  or  chattels  by  way  of 
security  for  debt,  the  Court  or  a  Judge  may  order  the  sale 
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o.  is3.  ^  of  the  whole  or  a  part  thereof,  and  direct  the  application  of 

the  proceeds  of  the  sale  in  such  manner  and  upon  such  terms 
as  may  be  just. 

13.  Orders  XXVIII.  and  XXXII.  shall,  with  the  neces- 
sary modifications,  apply  to  an  interpleader  issue;  and  the 
Court  or  a  Judge  who  tries  the  issue  may  finally  dispose  of 
the  whole  matter  of  the  interpleader  proceedings,  including 
all  costs  not  otherwise  provided  for. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary 
or  expedient  to  make  one  order  in  several  causes  or  matters 
pending,  such  order  may  be  made  by  the  Court  or  Judge 
before  whom  the  interpleader  proceeding  may  be  taken,  and 
shall  be  intituled  in  all  such  causes  or  matters ;  and  any 
such  order  (subject  to  the  right  of  appeal)  shall  be  binding 
on  the  parties  in  all  such  civuses  or  matters. 

15.  The  Court  or  a  Judge  may,  in  or  for  the  purposes  of 
any  interpleader  proceedingt,  make  all  such  orders  as  to 
costs  and  all  other  matters  as  may  be  just  and  reasonable. 

16.  Where  a  claim  is  made  to  or  in  respect  of  any  goods 
or  chattels  taken  in  execution  under  the  process  of  the  Court 
it  shall  be  in  writing,  and  upon  thejeceipt  of  the  claim  the 
Sheriff  or  his  officer  shall  forthwith  give  notice  thereof  to 
the  execution  creditor  according  to  Form  32  in  Appendix  B, 
or  to  the  like  eff*ect,  and  the  execution  creditor  shall,  within 
four  days  after  receiving  the  notice,  give  notice  to  the  Sheriff 
or  his  officer  that  he  admits  or  disputes  the  claim,  according 
to  Form  33  in  Appendix  li,  or  to  the  like  eff*ect.  If  the 
execution  creditor  admits  the  title  of  the  claimant,  and  gives 
notice  as  directed  by  this  rule,  he  shall  be  only  liable  to  such 
Sheriff*  or  officer  for  any  fees  and  expenses  incurred  prior  to 
the  receipt  of  the  notice  admitting  the  claim. 

17.  When  the  execution  creditor  has  given  notice  to  the 
Sheriff*  or  his  officer  that  he  admits  the  claim  of  the  claimant, 
the  Sheriff  may  thereupon  withdraw  from  the  possession  of 
the  goods  claimed,  and  may  apply  for  an  order  protecting 
him  from  any  action  in  respect  of  the  said  seizure  and  pos- 
session of  the  said  goods,  and  the  Judge  may  make  any  such 
order  as  may  be  just  and  reasonable  in  respect  of  the  same : 
Provided  always  that  the  claimant  shall  receive  notice  of 
3iich  intended  application,  and  if  he  desires  it.  may  attend 
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the  hearing  of  the  same,  and  if  he  attend,  tlie  judge  may,  in  oo.  53  &  54. 
and  for  the  purposes  of  such  application,  make  all  such 
orders  as  to  costs  as  may  be  just  and  reasonable. 

18  Where  the  execution  creditor  does  not  in  due  time, 
as  directed  by  the  last  preceding  rule  admit  or  dispute  the 
title  of  the  claimant  to  the  goods  or  chattels,  and  the  claim- 
ant does  not  withdraw  his  claim  thereto  by  notice  in  writing 
to  the  sheriff  or  his  officer,  the  sheriff"  may  apply  for  an 
interpleader  summons  to  be  issued,  and  should  the  claimant 
withdraw  his  claim  by  notice  in  writing  to  the  sheriff*  or  his 
officer,  or  the  execution  creditor  in  like  manner  serve  an  ad- 
mission of  the  title  of  the  claimant  prior  to  the  return  day 
of  such  summons,  and  at  the  same  time  give  notice  of  such 
admission  to  the  claimant,  the  judge  may,  in  and  for  the 
purposes  of  the  interpleader  proceedings,  make  all  such 
ordera  as  to  costs,  fees,  charges,  and  expenses,  as  may  be 
just  and  reasonable. 

OKDEK  LIV. 

(E.  O.  58). 

Appeals. 

1.  All  appeals  to  the  Court  from  the  judgment  or  order  of  Appeal 
a  single  judge  shall  be  by  way  of  rehearing,  and  shall  be 
brought  by  way  of  notice  of  motion  in  a  summary  way,  and 

no  petition,  case,  or  other  formal  proceeding  other  than  such 
notice  of  motion  shall  be  necessary.  The  appellant  may,  by 
the  notice  of  motion,  appeal  from  the  whole  or  any  part  of 
any  judgment  or  order,  and  the  notice  of  motion  shall  state 
whether  the  whole  or  part  only  of  such  judgment  or  order 
is  complained  of,  and,  in  the  latter  case,  shall  specify  such 
part. 

2.  The  notice  of  appeal  shall  be  served  upon  all  parties 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
to  serve  parties  not  so  affected ;  but  the  Court  may  direct 
notice  of  the  appeal  to  be  served  on  all  or  any  parties  to  the 
action  or  other  proceeding,  or  upon  any  person  not  a  party, 
and  in  the  meantime  may  postpone  or  adjourn  the  hearing 
of  the  appeal  upon  such  terms  as  may  be  just,  and  may  give 
such  judgment  and  make  such  order  as  might  have  been 
given  or  made  if  the  persons  served  with  such  notice  had 
been  originally  parties.  Any  notice  of  appeal  may  be 
amended  at  any  time;^s  the  Court  may  think  fit. 
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O.  «4. 

rr.  a-6. 


3  Notice  of  appeal  froui  any  judgment  or  order,  whether 
final  or  interlocutory,  shall  be  a  four  days'  notice. 

4.  The  Court  shall  have  full  power  jis  to  amendment,  to- 
gether with  full  discretionary  power  to  receive  further  evi- 
dence upon  questions  of  fact;  such  evidence  to  be  by  oral 
examination  in  Court,  by  affidavit  or  by  deposition  taken 
i)efore  an  examiner  or  commissioner.  Such  further  evidence 
may  be  given  without  special  leave  upon  interlocutory  ap- 
l)lications,  or  in  any  ease  as  to  matters  which  have  occurred 
after  the  decision  from  which  the  appeal  is  brought.  Upon 
appeals  from  a  judgment  after  trial  or  hearing  of  any  cause 
or  matter  upon  the  merits,  such  further  evidence  (save  as  to 
matters  8ubse(|uent  as  aforesaid)  shall  be  admitted  on  special 
;;rounds  only,  and  not  without  special  leave  of  the  Court. 
'J1ie  Court  shall  have  power  to  draw  inferences  of  fact  and 
to  give  any  judgment  and  to  make  any  order  which  ought 
to  have  been  made,  and  to  make  such  further  or  other  order 
as  the  case  may  require.  The  powers  aforesaid  may  be 
exercised  by  the  said  Court,  notwithstanding  that  the  notice 
i)f  appeal  nuiy  be  that  part  only  of  the  decision  may  be  re- 
versed or  varied,  and  such  powers  may  also  be  exercised  iu 
favour  of  all  or  any  of  the  resjK)ndents  or  parties  although 
such  respondents  or  parties  may  not  have  appealed  from  or 
complained  of  the  decision.  The  Court  shall  have  power  to 
make  such  order  as  to  the  whole  or  any  part  of  the  costs  of 
the  appeal  as  may  be  just. 

r».  If  upon  the  hearing  of  an  appeal  it  shall  appear  to  the 
Court  that  a  new  trial  ought  to  be  had,  it  shall  be  lawful 
tor  the  said  Court,  if  it  shall  think  fit,  to  order  that  the 
verdict  and  judgment  shall  be  set  aside  and  that  a  new  trial 
shall  be  had. 

6.  It  shall  not,  under  any  circumstances,  be  necessary  fur 
a  respondent  to  give  notice  of  motion  by  way  of  cross  ap- 
peal, but,  if  a  respondent  intends,  upon  the  hearing  of  the 
appeal,  to  contend  that  the  decision  of  the  Judge  should  be 
varied,  he  shall,  within  the  time  specified  in  the  next  rule 
or  such  time  as  may  be  prescribed  by  special  order,  give 
notice  of  such  intention  to  any  parties  who  may  be  affected 
by  such  contention.  The  omission  to  give  such  notice  may, 
in  the  discretion  of  the  Court,  be  ground  for  an  adjournment 
of  the  appeal,  or  for  a  special  order  as  to  qosts. 
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7.  Subject  to  any  special  order  which  may  be  made,  notice  o.  m. 
by  a  respondent  under  the  last  preceding  rule  shall  be  a  two"' 
days'  notice. 

8.  The  party  appealing  fiom  a  judgment  or  order  shall 
leave  in  the  Registry,  to  be  filed,  the  judgment  or  order  and 
a  copy  of  the  notice  of  appeal.  The  appeal  shall  thereupon 
be  entered  in  the  proper  list,  and  shall  come  on  to  be  heard 
according  to  its  order  in  such  list,  unless  the  Court  or  a 
Judge  shall  otherwise  direct,  but  so  as  not  to  come  on  for 
hearing  before  the  day  named  in  the  notice  of  appeal. 

9.  The  party  appealing  from  a  judgment  or  order  shall, 
two  days  before  the  hearing,  leave  in  the  Judge's  Chambers, 
for  the  use  of  the  Judges,  three  copies  of  the  following 
papers  (that  is  to  say,  one  complete  set  for  each  Judge) : 
(1)  the  notice  of  appeal ;  (2)  the  judgment  or  order  appealed 
from;  and  (3)  the  pleadings,  or  other  documents  showing 
the  nature  of  the  appeal. 

10.  The  time  for  appealing  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  com- 
pany under  the  provisions  of  "The  Companies'  Act,  1899," 
or  any  Act  amending  the  same,  or  any  order  or  decision 
made  in  the  matter  of  any  insolvency,  or  in  any  other  mat- 
ter not  being  in  action,  shall  be  the  same  as  in  other  cases. 

11.  When  any  question  of  fact  is  involved  in  an  appeal, 
the  evidence  taken  before  the  Judge  bearing  on  such  ques- 
tion shall,  subject  to  any  special  order,  be  brought  before 
the  Court  as  follows : — 

(a)  As  to  any  evidence  taken  by  affidavit,  by  the  produc- 

tion of  copies  of  such  affidavit ; 

(b)  As  to  any  evidence  given  orally,  by  the  production  of 

a  copy  of  the  Judge's  notes,  or  such  other  mate- 
rials as  the  Court  may  deem  expedient. 

12.  If,  upon  the  hearing  of  an  appeal,  the  question  arises 
as  to  the  ruling  or  direction  of  the  Judge  to  a  jury  or  asses- 
sors, the  Court  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  the  Court  may  deem 
expedient. 

18.  No  interlocutory  order,  from  which  there  has  been  no 
appeal,  shall  operate  so  as  to  bar  or  prejudice  the  Court 
from  giving  such  decision  upon  the  appeal  as  may  be  just. 
23 
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o.  54.  14.  No  appeal  to  the  Court  from  any  interlocutory  order, 

rr.  14-19.  ^^  ^^^^  ^^^^  Order,  whether  final  or  interlocutory,  in  any 

matter  not  being  an  action,  shall,  except  by  special  leave  of 
the  Court,  be  brought  after  the  expiration  of  four  days,  and 
no  other  appeal  shall,  except  by  such  leave,  be  brought  after 
the  expiration  of  fourteen  days.  The  said  respective  periods 
shall  be  calculated,  in  the  case  of  an  appeal  from  an  order 
in  Chambers,  from  the  time  when  such  order  was  pronoun- 
ced, or  when  the  appellant  first  had  notice  thereof,  and  in 
all  other  cases  from  the  time  at  which  the  judgment  or  order 
is  signed,  entered  or  otherwise  perfected,  or,  in  the  case  of  a 
refusal  of  an  application,  from  the  date  of  sucli  refusal.  Such 
deposit  or  other  security  for  tlie  costs  to  be  occasioned  by  an 
appeal  shall  be  made  or  given  as  may  be  directed  under 
special  circumstances  by  the  Court. 

15.  The  time  for  appealing  against  an  order  made  on  ihe 
further  consideration  of  a  cause,  and  on  the  hearing  of  a 
summons  to  vary  the  certificate  on  which  such  order  is 
made,  shall  be  the  same  as  the  time  for  appealing  against 
an  order  on  further  consideration 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or 
of  proceedings  under  the  decision  appealed  from,  except  so 
far  as  the  Judge  appealed  from  may  order ;  and  no  inter- 
mediate act  or  proceeding  shall  be  invalidated,  except  so  far 
as  the  Judge  appealed  from  may  direct. 

17.  Whenever  under  tliese  rules  an  application  may  \y^ 
made  either  to  a  Judge  or  to  the  Court,  it  shall  be  made  in 
the  first  instance  to  the  Judge, 

18.  In  any  appeal  pending  before  the  Court,  any  direction* 
incidental  thereto,  not  involving  the  decision  of  the  appeal, 
may  be  given  by  a  single  Judge,  and  a  single  Judge  may  at 
any  time  during  vacation  make  any  interim  oi-der  to  prevent 
prejudice  to  the  claims  of  any  parties  pending  an  appeal  as 
he  may  think  fit;  but  every  such  order  made  by  u  single 
Judge  may  be  discharged  or  varied  by  the  Court. 

19.  On  an  appeal,  interest  for  such  time  as  execution  has 
been  delated  by  the  appeal  shall  be  allowed,  unless  the  Court 
or  a  Judge  otherwise  orders ;  and  tlie  taxing  officer  may  com- 
pute such  interest  without  any  order  for  that  purpose  at  five 
per  cent,  per  annum. 
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ORDER  LV.  o.  55. 

rr.  1-8. 

(  E.  O.  61. ) 

The  Registry. 

1.  The  seal  of  the  Supreme  Court  shall  be  kept  in  the  ^he  Registry. 
Registry. 

2.  All  copies,  certificates,  and  other  documents  appearing 
to  be  sealed  with  the  said  seal  shall  be  presumed  to  be  office 
copies  of  certificates  or  other  documents  issued  from  the  Re- 
gistry, and  if  duly  stamped  may  be  received  in  evidence  and 
no  signature  or  other  formality  except  the  sealing  with  the 
seal  aforesaid  shall  be  required  for  the  authentication  of  any 
such  copy,  certificate  or  other  document. 

3.  Every  judgment,  order,  certificate,  petition,  affidavit  or 
document  made,  presented,  filed,  or  used  in  any  cause  or 
matter  shall  be  distinguished  by  having  plainly  written  or 
stamped  on  the  first  page  thereof  the  year  and  the  number 
by  which  the  cause  or  matter  is  distinguibhed  in  the  cause 
books  kept  at  the  Registry. 

4.  There  shall  be  entered  in  the  cause  book  the  date  of 
filing  of  every  pleading,  affidavit,  appearance,  summons,  order, 
certificate,  judgment,  petition,  or  other  document  filed  in  a 
cause  or  matter  in  the  Registry. 

5.  Upon  every  pleading  or  other  proceeding  which  is  filed 
in  the  Registry  the  date  of  filing  the  same  shall  be  endorsed. 

6.  No  affidavit  or  record  of  the  Court  shall  be  taken  out 
of  the  Registry  without  the  order  of  a  Judge,  and  no  std/pcena 
for  the  production  of  any  such  document  shall  be  issued. 

7.  Where  any  deeds  or  other  documents  are  ordered  to  be 
left  or  deposited  whether  for  safe  custody  or  for  the  purpose 
of  any  inquiry  in  Chambers  or  otherwise,  the  same  shall  be 
left  or  deposited  in  the  Registry  and  shall  be  subject  to 
such  directions  as  may  be  given  for  the  production  thereof, 
but  no  effects  of  the  suitors  consisting  of  jewels  or  plate, 
or  other  articles  of  a  like  nature,  or  negotiable  securities, 
are  to  be  so  deposited. 

8.  All  reports  of  Masters  and  all  petitions,  depositions 
and  written  admissions  of  evidence  whereupon  any  order  of 
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oo.  S5  *  56.  the  Court  is  founded,  and  all  submissions  to  arbitration  mode 
orders  of  the  Court,  shall  be  filed  in  the  Eegistry.  And  all 
office  copies  thereof  or  any  part  thereof  that  may  be  required, 
shall  be  ready  to  be  delivered  to  the  party  requiring  the 
same  within  forty-eight  hours  after  the  same  shall  have 
been  bespoken. 

9.  There  shall  be  kept  in  the  Registry  a  book,  to  be  known 
as  the  Acts  Book,  in  which  shall  be  entered  the  names  of 
persons  deceased  to  whose  wills  or  estates,  letters  of  probate, 
administration  c  t.  a.  or  administration  are  granted  in  Saint 
John's  or  on  Circuit,  together  with  the  date  of  such  grant 
and  the  name  of  the  executor  or  administrator.  In  the  case 
of  sealing  under  section  183  of  the  Act,  there  shall  be  en- 
tered the  names  of  the  persons  deceased,  the  names  of  the 
executors  or  administrators  and  the  date  of  sealing.  Ther? 
shall  also  be  entered  in  such  Acts  Book  the  name  of  all  per- 
sons of  whose  estates  guardians  are  appointed,  together  with 
the  date  of  the  grant  and  the  names  of  the  guardians,  not 
being  guardians  ad  litem. 

10.  The  forms  contained  in  the  Appendices  shall  be  used 
in  or  for  the  purposes  of  the  Registry  with  such  varisitions 
as  circumstances  may  require. 


ORDER  LVI. 

<  K,  O.  H3. ) 

Sessions  and  Sittings. 

Sessions  and  !•  The  Court  shall  always  be  open,  and  shall  sit  at  Saint 

sittingR,  John's  at  such  times  as  the  business  requires. 

2.  There  shall  be  tluee  sessions  of  the  Court  in  St.  John's 
in  each  year,  to  be  called  respectively  the  Winter  Session, 
the  Spring  Session,  and  the  Fall  Session,  to  commence  and 
continue  on  the  dates  and  for  the  periods  hereinafter  pre- 
scribed. 

3.  The  Winter  Session  shall  commence  at  the  beginning 
of  the  second  week  in  January,  and  shall  be  held  for  civil 
causes  and  matters  during  the  second  and  third  weeks  in 
Januarjr,  the  first  and  second  weeks  in  February  and  March, 
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and  for  criminal  causes  and  matters  during  the  third  week  o.  se. 

■o  u  '^  rr.  4-9. 

in  February. 

4.  The  Spring  Session  shall  commence  on  the  first  day  of 
April,  and  be  held  for  civil  causes  and  matters  during  the 
fii*st  and  second  weeks  of  each  of  the  months  of  April,  May 
and  June,  and  the  fourth  week  in  June,  and  for  criminal 
causes  and  matters  during  the  third  week  in  May. 

5.  The  Fall  Session  shall  commence  on  the  first  day  of 
Ojtober,  and  be  held  for  civil  causes  and  matters  during  the 
first  and  second  weeks  of  each  of  the  months  of  October, 
November  and  December,  and  for  criminal  causes  and  mat- 
ters during  the  third  weeks  of  each  of  the  months  of  Octo- 
ber and  November, 

6.  The  business  to  be  transacted  during  the  said  sewral 
Sessions  shall  be  as  follows : — 

(a)  During  the  second  week  in  January  and  the  first  week 

of  each  of  ihe  other  months,  and  the  fourth  week 
in  June,  hearings  in  banc  (including  criminal  causes 
and  matters).  , 

(b)  During  the  third  week  in  January  and  the  second  week 

of  each  of  the  other  months,  trials  and  hearings  of 
causes  and  matters  with  witnesses,  with  or  without 
juries, 

7.  Whenever  it  may  be  considered  desirable  the  Court 
may  hear  and  determine  civil  causes  and  matters  during  the 
periods  above  prescribed  for  criminal  causes  and  matters, 
and  rice  versa,  or  hold  sittings  in  banc  during  the  periods 
above  prescribed  for  witness  causes  or  matters,  and  vice  versa, 
or  the  Judges  may  sit  apart  and  hear  and  determine  either 
civil  or  criminal  causes  or  matters,  or  both  civil  and  criminal 
causes  and  matters  at  the  same  time,  or  the  Court  may  sit 
and  hear  and  determine  civil  or  criminal  causes  and  matters 
nt  any  time  between  any  of  the  periods  above  prescribed  and 
the  commencement  of  the  next  sittings  or  session. 

8.  Notwithstanding  anything  contained  in  this  Order  a 
Judge  may  sit  at  any  time  for  tlie  trial  of  causes  in  Admiralty. 

9.  In  this  Order  the  expressions  "  first  week,"  *'  second 
week,"  "  third  week,"  and  "  fourth  week,"  of  any  month  sht^H 
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flu.  m  A  57.       be  held  respectively  to  include  the  days  set  forth  in  the  fol- 
lowing table : 


H'hiH  thr  firnt  datt «./ 

tht  month  Jhllit 

ml  Suhility. 


I 


l8T  Week 


{i 


From  the  2iul  to  the  7th 
dny  of  the  month,  both 
days  iucluHive. 


2nd  W 


(From  tl 
day  of 
da}  8  ii 


From  the  l>th  to  the  14th 
)f  the  month,  both 
inclusive. 


Srd  Week 


4th  Week 


{From  t 
:  day  of 
days  i 


hel6thtothe21.Ht 
of  the  month,  both 
inclusive. 


( ,  From  the  2Sd  to  the  28th 
■[  day  of  tlie  month,  botli 
V    days  iKcluiiive. 


IVhfn  thejii-st  tlitiiof 

I  he  innitihjaUs 

un  Murnhiif. 


From  tlie  1st  to  the  ftt}i 
(lay  of  the  month,  both 
•lays  incluKive. 


From  the  8th  to  the  13th 
day  of  the  montli,  both 
da>s  inclusive. 


From  the  15th  to  the  20th 
day  of  the  montli,  both 
days  inclusive. 


From  the  22d  to  the  27th 
day  of  the  month,  both 
days  inclusive. 


IVhfn  tkf  first  da  if  of  the 
month /nih  on  antt  datf 
iiept  Sunday  or  MoHdoji. 


From  the  1st  to  the  7th 
day  of  the  month,  both 
dayti  inclusive. 


From  the8thtotho  14th 
day  of  the  month,  lioth 
<Uys  inclusive. 


From  the  15th  to  the  21st 
<lay  of  th*  month,  both 
days  inclusive. 


From  the  22(1  to  the  28th 
day  of  the  montli,  both 
days  inclusive. 


Tim**. 


ORDER  LVII. 

(E.  O.  64.) 

Time. 

1.  Where  by  these  rules,  or  by  any  judgment  or  order 
given  or  made  after  the  commencement  of  the  Act,  time  for 
doing  any  act  or  U^'ing  any  proceeding  is  limited  by  months, 
and  where  the  word  "  month  "  occurs  in  any  document  which 
is  part  of  any  legal  procedure  under  these  rules,  such  time 
shall  be  computed  by  calendar  months,  unless  otherwise  ex- 
pressed. 

2.  Where  any  limited  time  less  than  six  days  from  or 
after  any  date  or  event  is  appointed  or  allowed  for  doing 
any  act  or  taking  any  proceeding,  Sunday,  Christmas  Day, 
and  Good  Friday,  shall  not  be  reckoned  in  the  computation 
of  such  limited  time. 

3.  Where  the  time  for  doing  any  act  or  taking  any  pro- 
ceeding expires  on  a  Sunday,  or  other  day  on  which  the 
oltices  are  closed,  and  by  reason  thereof  such  act  or  proceed- 
ing cannot  be  done  or  taken  on  that  day,  such  act  or  pro- 
ceeding shall,  so  far  as  regards  the  time  of  doing  or  taking 
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the  same,  be  held  to  be  done  or  taken  if  done  or  taken  on  o.  57. 
the  day  on  which  the  offices  shall  next  be  open.  "'  *'** 

4.  The  day  on  which  an  order  for  security  for  costs  is 
served,  and  the  time  thenceforward  until  and  including  the 
day  on  which  such  security  is  given,  shall  not  be  reckoned 
ill  the  computation  of  time  allowed  to  plead,  answer  inter- 
rogatories, or  take  any  other  proceeding  in  the  cause  or 
matter. 

5.  The  Court  or  a  Judge  shall  have  power  to  enlarge  or 
abridge  the  time  appointed  by  these  rules,  or  fixed  by  any 
order  enlarging  time,  for  doing  any  act  or  taking  any  pro- 
proceeding,  upon  such  terms  (if  any)  as  tlie  justice  of  the 
case  may  require,  and  any  such  enlargement  may  be  ordered 
although  the  application  for  the  same  is  not  made  until  after 
the  expiration  of  the  time  appointed  or  allowed. 

6.  The  time  for  delivering,  amending  or  filing  any  plead- 
ing, answer  or  other  document,  may  be  enlarged  by  consent 
in  writing,  without  application  to  the  Court  or  a  Judge, 

7.  Service  of  pleadings,  notices,  summonses,  orders,  rules, 
and  other  proceedings,  shall  be  effected  before  the  hour  of 
five  in  the  afternoon,  except  on  Saturdays,  when  it  shall  be 
effected  before  the  hour  of  one  in  the  afternoon.  Service 
efTected  after  five  in  the  afternoon  on  any  week-day  except 
Saturday,  shall,  for  the  purpose  of  computing  any  period  of 
time  subsequent  to  such  service,  be  deemed  to  have  been 
effected  on  the  following  day.  Service  effected  after  one  in 
the  afternoon  on  Saturday,  shall,  for  the  like  purpose,  be 
deemed  to  have  been  effected  on  the  following  Monday. 

8.  In  any  case  in  which  any  particular  number  of  days, 
not  expressed  to  bo  clear  days,  is  prescribed  by  these  rules, 
the  same  shall  be  reckoned  exclusively  of  the  first  day  and 
inclusively  of  the  last  day. 

9.  In  any  cause  or  matter  in  which  there  has  been  no 
proceeding  for  one  year  from  the  last  proceeding  had,  the 
party  who  desires  to  proceed  shall  give  a  month's  notice  to 
the  other  party  of  his  intention  to  proceed  A  summons 
ou  which  no  order  has  been  made  shall  not,  but  notice  of 
trial,  although  countermanded,  shall  be  deemed  a  proceeding 
within  this  rule. 
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oo.  57  *  58.  10.  An  application  to  set  aside  an  award  may  be  made  at 

any  time  before  the  last  day  of  the  sittings  next  after  such 
award  has  been  made  and  published  to  the  parties. 

11.  Where  the  time  for  making  an  award  is  enlarged,  the 
enlargement  shall  be  deemed  to  be  for  one  month,  unless  a 
different  time  is  specified  in  the  order. 


OKDER  LVIII. 

( R.  o.  65. ) 

Costs. 

Cot*te.  1.  Subject  to  the  provisions  of  the  Act  and  these  llules 

the  costs  of,  and  incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  ostites  and  trusts, 
shall  be  in  the  discretion  of  the  Court  or  Judge;  provided 
that  nothing  herein  contained  shall  deprive  an  executor, 
administrator,  trustee  or  mortgagee  who  has  not  unreasona- 
bly instituted  or  carried  on  or  resisted  any  proceedings  of 
any  right  to  costs  out  of  a  particular  estate  or  fund  to  which 
he  would  be  entitled  according  to  the  rules  hitherto  acted 
upon  :  provided  that  where  any  action,  cause,  matter  or  issue 
is  tried  with  a  jury,  the  costs  of  such  action,  cause,  matter 
or  issue  shall  follow  the  event  unless  the  Judge  by  whom 
such  action,  cause,  matter  or  issue  is  tried  or  the  Court  shall 
for  good  cause  otherwise  order. 

2.  If  any  action  be  commenced  in  the  Supreme  Court  for 
any  cause  over  which  the  Central  District  Court  or  the 
Harbour  Grace  District  Court  has  or  Justices  have  jurisdic- 
tion, and  a  verdict  shall  be  found  or  judgment  given  for  any 
sum  not  exceeding  fifty  dollars,  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  unless  the 
Court  or  a  Judge  thereof  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in  the  Supreme. 
Court. 

3.  When  issues  in  fact  and  law  are  raised  upon  a  claim 
or  counterclaim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow 
the  event. 

4.  If  a  cause  be  removed  from  an  inferior  Court,  having 
jurisdiction  in  the  cause,  the  costs  in  the  Court  below  slmll 
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be  costs  in  the  cause  unless  the  Supreme  Court  or  a  Judge  o.  58. 
thereof  shall  otherwise  order. 

5  Where,  upon  the  trial  of  any  cause  or  matter,  it  ap- 
pears that  the  same  cannot  conveniently  proceed  by  reason 
of  the  solicitor  for  any  party  having  neglected  to  attend 
personally,  or  by  some  proper  person  on  his  behalf,  or  having 
omitted  to  deliver  any  paper  necessary  for  the  use  of  the 
Court  or  Judge,  and  which,  according  to  tlie  practice,  ought 
to  have  been  delivered,  such  solicitor  shall  personally  pay  to 
all  or  any  of  the  parties  such  costs  as  the  Court  or  Judge 
shall  think  fit  to  award. 

6.  Security  for  costs  may,  in  the  discretion  of  the  Court 
or  a  Judge,  be  ordered  to  be  given  by  the  plaintiff  or  by  a 
defendant  in  replevin  in  the  following  cases,  namely :  where 
such  plaintiff  or  defendant  in  replevin  resides  beyond  the 
jurisdiction  of  the  Court;  where  a  plaintiff  or  such  defen- 
dant is  an  insolvent  or  becomes  insolvent  during  the  pen- 
dency of  the  action  or  where  he  has  assigned  his  property 
for  the  benefit  of  his  creditors;  and  in  a  second  action  for 
the  recovery  of  the  same  land  against  the  same  defendant 
or  one  defending  under  the  former  defendant  and  by  the 
same  plaintiff' or  one  claiming  through  him,  where  tJie  first 
action  shall  have  been  unsuccessfully  brought;  and  such 
security  may  be  ordered  with  or  without  a  stay  of  proceed- 
ings or  with  such  other  conditions  as  to  the  said  Court  or 
Judge  may  seem  just. 

7.  In  any  cause  or  matter  in  wliich  security  for  costs  is 
retjuired,  the  security  shall  be  of  such  amount,  and  be  given 
at  such  times,  and  in  such  manner  and  form,  as  the  Court 
or  a  Judge  shall  direct.  A  plaintiff  ordinarily  resident  out 
of  the  jurisdiction  may  be  ordered  to  give  security  for  costs, 
though  he  may  be  temporarily  resident  within  the  juris* 
diction. 

8.  Where  a  bond  is  to  be  given  as  security  for  costs,  it 
shall,  unless  the  Court  or  a  Judge  shall  otherwise  direct,  be 
given  to  the  party  or  person  requiring  the  security,  and  not 
to  an  officer  of  the  Court. 

9.  Subject  to  the  rules  of  this  Order  the  fees  set  forth  in 
Appendix  N  shall  be  allowed  on  taxation. 

29 
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o.  58.  10.  If  in  auy  case  it  shall  appear  to  the  Court  or  a  Judge 

"'   ^"    '  that  costs  have  been  improperly  or  without  any  reasonable 

cause  incurred,  or  that  by  reason  of  any  undue  delay  in 
proceeding  under  any  judgment  or  order,  or  of  any  miscon- 
duct or  default  of  the  solicitor,  any  costs  properly  incurred 
have  neverthelesa  proved  fruitless  to  the  person  incurring 
the  same,  the  Court  or  Judge  may  call  on  the  solicitor  of 
the  person  by  whom  such  costs  have  been  so  incurred  to 
show  cause  why  such  costs  should  not  be  disallowed  as  be- 
tween the  solicitor  and  his  client,  and  also  (if  the  circum- 
stances of  the  case  shall  i^equire),  why  the  solicitor  should 
not  repay  to  his  client  any  costs  which  the  client  may  have 
been  ordered  to  pay  to  any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  the  case  may  require. 
The  Court  or  Judge  may,  if  they  or  he  think  fit,  refer  the 
matter  to  a  taxing  officer  for  inquiry  and  report,  and  direct 
thfe  solicitor  in  the  first  place  to  show  cause  before  such 
taxing  ofiicer.  Such  notice  (if  any)  of  the  proceedings  or 
order  shall  be  given  to  the  client  in  such  manner  as  the 
Court  or  Judge  may  direct. 

11.  When  the  Court  or  a  Judge  appoints  one  of  the  Court 
to  be  a  guardian  ad  litem  of  an  infant  or  person  of  unsound 
mind,  the  Court  or  Judge  may  direct  that  the  costs  to  be 
incurred  in  the  performance  of  the  duties  of  such  officer 
shall  be  borne  and  paid  eitlier  by  t|ie  parties  or  some  one  or 
more  of  the  parties  to  the  cause  or  matter  in  which  such 
appointment  is  made,  or  out  of  any  fund  in  Court  in  which 
such  infant  or  person  of  unsound  mind  may  be  interested, 
and  may  give  directions  for  the  repayment  or  allowance  of 
such  costs  as  the  justice  and  circumstance  of  the  case  may 
require. 

12.  A  set-off  for  damages  or  costs  l^etween  parties  may 
be  allowed,  notwithstanding  the  soHcitor's  lien  for  costs  in 
the  particular  Ciiuse  or  matter  in  which  the  set-off  is  sought. 

13  The  costs  occasioned  by  any  unsuccessful  claim  or  un- 
successful resistance  to  any  claim  to  any  property  shall  not 
be  paid  out  of  the  estate  unless  the  Judge  shall  otherwise 
direct. 

14.  In  every  action  brought  by  an  executor  or  adminis- 
trator in  right  of  the  testator  or  intestate,  he  shall  be  liable 
to  pay  costs  to  the  defendant  in  like  manner  as  if  he  were 
suing  in  his  own  right 
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15.  The  coats  of  iiiquiiies  to  iisoertain  the  pei'flon  entitled  o.  »«• 
to  any  legacy,  money,  or  share,  or  otherwise  incurred  in  re-    ' 
lution  thereto,  sliall  be  paid  out  of  such  legacy,  money,  or 
share,  unless  the  Judge  shall  otherwise  direct. 

16.  Where  some  of  the  persons  entitled  to  a  distributive 
share  of  a  fund  are  ascertained,  and  difficulty  or  delay  has 
occurred  or  is  likely  to  occur  in  ascertaining  the  persons  en- 
titled to  the  other  shares,  the  Court  or  a  Judge  may  order 
or  allow  immediate  payment  of  their  shares  to  the  persons 
ascertained  without  reserving  any  part  of  those  shares  to 
answer  the  subsequent  costs  of  ascertaining  the  persons  en- 
titled to  the  other  shares;  and  in  all  such  cases  such  order 
may  be  made  for  ascertaining  and  piyment  of  the  costs  in- 
curred down  to  and  including  such  payment  as  the  Court  or 
Judge  shall  think  reasonable. 

17.  Costs  may  be  taxed  on  an  award,  notwithstanding  the 
time  for  setting  aside  the  award  has  not  elapsed. 

18.  One  day ^8  notice  of  taxing  costs,  together  with  a  copy 
of  the  bill  of  costs  and  affidavit  of  increase  (if  any),  shall 
be  given  by  the  solicitor  of  the  party  whose  costs  are  to  be 
taxed  to  the  other  party  or  his  solicitor  in  all  cases  where 
a  notice  to  tax  is  necessary. 

19.  Notice  of  taxing  costs  shall  not  be  necessary  in  any 
case  where  the  defendant  has  not  appeared  in  person,  or  by 
his  solicitor  or  guardian. 

20.  Upon  interlocutory  applications,  the  costs  shall  be 
costs  in  the  cause  unless  the  Court  or  Judge  shall  otherwise 
order. 

21.  Upon  interlocutory  applications  where  the  Court  or  a 
Judge  shall  think  fit  to  award  costs  to  any  party,  the  Court 
or  a  Judge  may,  by  the  order,  direct  payment  of  a  lump  sum 
in  lieu  of  taxed  costs,  and  direct  by  and  to  whom  such  lump 
sum  shall  be  paid. 

22.  Where  the  Judge  directs  that  any  matter  commenced 
by  summons  shall  be  heard  in  open  Court,  the  same  fees 
shall  be  payable  and  the  same  costs  shall  he  allowed  as  would 
have  been  payable  in  respect  of  any  other  matter  so  heard. 
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the  party  taking  it,  or  by  the  plaintiff  when  the  Court  of  its 
own  motion  directs  that  a  Jury  be  taken,  and  said  costs 
shall  be  finally  certified  and  taxed. 

24.  The  party  applying  for  a  special  jury  shall  bear  the 
costs  thereof,  and  shall  not  be  entitled  to  any  further  allow- 
ance for  the  same  upon  taxation  of  costs  other  than  he  would 
have  been  entitled  to  had  the  cause  been  tried  by  a  petty 
jury,  unless  the  Judge  before  whom  the  cause  is  tried  shall 
certify  upon  the  copy  of  pleadings  that  the  same  was  a  cause 
proper  to  be  tried  by  a  special  jury,  and  this  provision  shall 
apply  as  well  to  cases  in  which  the  plaintiff  shall  be  non- 
suited before  or  after  verdict  rts  to  eases  in  which  a  verdict 
shall  pass  against  him. 

25.  A  person  admitted  to  sue  in  forma  pminnsi  shall  not 
in  any  case  be  entitled  to  costs  from  the  opposite  party, 
unless  by  the  order  nf  the  Court  or  a  Judge. 

26.  Nothing  in  this  Order  contained  shall  afllect  the  pro- 
visions of  any  Act  relating  to  tlie  revenue,  which  provides 
for  the  indemnification  of  officers  of  His  >Iajesty's  customs 
from  costs  in  certain  cases. 

27.  The  following  special  allowances  and  general  regula- 
tions shall  apply  to  all  proceedings  and  all  taxations  in  the 
Supreme  Court : 

(1)  As  to  drawing  any  pleading  or  other  document,  the 

fees  allowed  shall  include  any  copy  made  for  the 
use  of  the  solicitor  or  client; 

(2)  As  to  affidavits,  when  there  are  several  deponents  to 

be  sworn,  or  it  is  necessary  for  the  purpose  of  an 
affidavit  being  sworn  to  go  a  distance,  sucli  reason- 
able allowance  may  1)0  made  as  the  taxing  off.cer 
in  his  discretion  may  think  fit; 

(*?)  The  allowances  for  instructions  and  drawing  an  affi- 
davit in  answer  to  interrogatories  and  other  special 
affidavits,  and  attending  the  deponent  to  be  sworn, 
include  all  attendances  on  the  deponent  to  settle 
and  read  over; 

(4)  As  to  attendances  at  the  Judges*  Chambers  where  by 
fcason  of  the  non-attendance  of  any  party  (unless 
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it  he  considered  expedient  to  proceed  (kc  parte),  oro.  «8. 
where  hy  reason  of  the  neglect  of  any  party  in  not'*  *'* 
being  prepared  with  any  proper  evidence,  account, 
or  other  proceeding,  the  attendance  is  adjourned 
without  any  useful  progress  being  made,  the  Judge 
may  order  such  an  amount  of  costs  (it  any;  as  he 
shall  think  reasonable  to  be  paid  to  the  party  at- 
tending by  the  party  so  absent  or  neglectful,  or  by 
his  solicitor  personally ;  and  the  party  so  absent  or 
neglectful  is  not  to  be  allowed  any  fee  as  against 
any  other  party,  or  any  estate  or  fund  in  which 
any  other  party  is  interested ; 

(5)  As  to  inspection  of  documents  under  Order  XXVIII., 

no  allowance  is  to  be  made  for  any  notice  or  in- 
spection, unless  it  is  shown  to  the  satisfaction  of 
the  taxing  officer  that  there  were  good  and  sufli- 
cieiit  reasons  for  giving  such  notice  and  making 
such  inspection ; 

(6)  As  to  taking  copies  of  documents  in  possession  of  an- 

other party,  or  extracts  therefrom,  under  rules  of 
Court  or  any  special  order,  the  party  entitled  to 
take  the  copy  or  extract  is  to  pay  the  solicitor  of 
the  party  producing  the  document  for  such  copy 
or  extract  as  he  may  by  writing  require,  at  the 
rate  of  ten  cents  per  folio;  and  if  the  solicitor  of 
the  party  producing  the  document  refuses  or  neg- 
lects to  supply  the  same,  the  solicitor  requiring  the 
copy  or  extract  is  to  be  at  liberty  to  make  it,  and 
the  solicitor  for  the  party  producing  is  not  to  be 
entitled  to  any  fee  in  respect  thereof; 

(7)  Where  any  petition  in  a  cause  or  matter  is  served, 

and  notice  is  given  lo  the  party  served  that  in  case 
of  his  appearance  in  Court  his  costs  will  be  objected 
to,  and  accompanied  by  a  tender  of  costs  for  peru- 
sing the  »ime,  the  amount  to  be  tendered  shall  be 
five  dollars.  The  party  making  such  payment  shall 
be  allowed  the  same  in  his  costs,  provided  such  ser- 
vice was  proper,  but  not  otherwise ;  but  this  Order 
is  without  prejudice  to  the  rights  of  either  p«irty  to 
costs,  or  to  object  to  costs  where  no  such  tender  is 
made,  or  when  the  Court  or  Judge  shall  consider 
the  party  entitled,  notwithstanding  such  notice  or 
tender,  to  appear  in  Coqrt.     In  any  other  case  in 
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«•  »».  which  a  solicitor  of  a  party  served  necessarily  or 

properly  peruses  any  such  petition,  without  ap- 
pearing thereon,  he  is  to  be  allowed  a  fee  not  ex- 
ceeding the  amount  aforesiiid ; 

(8)  The  Court  or  Judge  may,  at  the  hearing  of  any  Ciiuse 
or  matter,  or  upon  any  application  or  proceeding 
in  any  cause  or  matter  in  Court  or  at  chambers, 
and  whether  the  same  is  objected  to  or  not,  direct 
the  cost  of  any  pleading  summons,  affidavit,  evi- 
dence, notice,  account,  statement,  or  other  docu- 
ment, procuring  discoveiy  by  interrogatories  or 
order,  applications  for  time,  bills  of  costs,  service 
of  notice  of  motion,  or  summons,  or  other  proceed- 
ing, or  any  part  thereof,  which  is  improper,  vexa- 
tious, unnecessary,  or  contains  vexatious  or  un- 
necessary matter,  or  is  of  unnecessary  length,  or 
caused  by  misconduct  or  negligence,  to  be  disal- 
lowed, or  may  direct  the  taxing  officer  to  look  into 
the  same  and  to  disallow  the  costs  thereof,  or  of 
such  part  thereof  as  he  shall  find  to  be  improper, 
unnecessary,  vexatious,  or  to  contain  unnecessary 
matter,  or  to  be  of  unnecessary  length,  or  caused 
by  misconduct  or  negligence ;  and  in  such  case  the 
party  whose  costs  are  so  disallowed  shall  pay  the 
costs  occasioned  thereby  to  the  other  parties ;  and 
in  any  case  where  such  question  shall  not  have 
been  raised  before  and  dealt  with  by  the  Court  or 
Judge,  it  shall  be  the  duty  of  the  taxing  officer  to 
look  into  the  same  (and,  as  to  evidence,  although 
the  same  may  be  entered  as  read  in  any  decree  or 
order),  for  the  purpose  aforesaid,  and  thereupon 
the  same  consequences  shall  ensue  as  if  he  had 
been  specially  directed  to  do  so  ; 

(0)  In  any  case  in  which,  under  the  last  preceding  regula- 
tion, or  any  rule  of  Court,  or  by  the  order  or 
direction  of  the  Court  or  Judge,  or  otherwise,  a 
party  entitled  to  receive  costs  is  liable  to  pay  costs 
to  any  other  party,  the  taxing  officer  may  tax  the 
costs  sucli  party  is  so  liable  to  pay,  and  may  adjust 
the  same  by  way  of  deduction  or  set-off,  or  may, 
if  he  shall  think  fit,  delay  the  allowance  of  the 
costs  such  party  is  entitled  to  receive  until  he  has 
paid  or  tendered  tlie  costs  he  is  liable  to  pay ;  or 
such  officer  may  allow  or  certify  the  costs  to  be 
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paid  and  direct  payment  thereof,  and   the  same  o.  58. 
may  be  recovered  by  the  party  entitled  thereto 
in  the  same  manner  as  costs  ordered  to  be  paid 
may  be  recovered ; 

(10)  Where  any  party  appears  upon  any  application  or 

proceeding  in  Court  or  at  chambers,  in  which  he 
is  not  interested,  or  upon  which,  according  to  the 
practice  of  the  Court,  he  ought  not  to  attend,  he 
is  not  to  be  allowed  any  costs  of  such  appearance 
unless  the  Court  or  Judge  shall  expressly  direct 
such  costs  to  be  allowed ; 

(11)  The  taxing  officers  of  the  Supreme  Court  shall,  for 

the  purpose  of  any  proceeding  before  them,  have 
power  and  authority  to  administer  oaths,  and  shall, 
in  relation  to  the  taxation  of  costs,  perform  all  such 
duties  as  have  heretofore  been  or  are  by  general 
orders  directed  to  be  performed  by  the  Kegistrar, 
Master,  or  other  officers  of  the  Court,  and  shall,  in 
respect  thereof,  have  such  powers  and  authorities 
as  previous  to  the  commencement  of  the  Act  were, 
or  by  general  orders  are,  vested  in  any  such  officers, 
including  examining  witnesses,  directing  production 
of  books,  papejs  and  documents,  making  separate 
certificates  or  allocaturs,  requiring  any  party  to  be 
represented  by  a  separate  solicitor,  and  to  direct 
and  adopt  all  such  other  proceedings  as  could  be 
directed  and  adopted  by  any  such  officer  on  refer- 
ences for  the  taxation  of  costs,  and  taking  accounts 
of  what  is  due  in  respect  of  such  costs,  and  such 
other  accounts  connected  therewith  as  may  be  di- 
rected by  the  Court  or  a  Judge  ; 

(12)  Where  an  account  consists  in  part  of  any  bill  of 

costs,  the  Court  or  Judge  may  direct  the  taxing 
officer  to  assist  in  settling  such  costs,  not  being 
the  ordinary  costs  of  passing  the  account  of  a  re- 
ceiver, and  the  taxing  officer,  on  receiving  such  di- 
rection, shall  proceed  to  tax  such  costs,  and  shall 
have  the  same  powers^  and  the  same  fees  shall  be 
payable  in  respect  thereof,  as  if  the  same  had  been 
referred  to  the  taxing  officer  by  an  order ;  and  he 
shall  return  the  same,  with  his  opinion  thereon,  to 
the  Court  or  Judge  by  whose  direction  the  same 
were  taxed ; 
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o.  »8.  (13)  Tlie  tiixing  ofticer  shall  have  authority  to  armuge 

^'  *^*  and  direct  wliat  parties  are  to  attend  before  him 

on  the  Uixation  of  costs  to  be  borne  by  a  fund  or 
estate,  and  to  disallow  the  costs  of  any  party  whose 
attendance  such  officer  shall,  in  his  discretion,  con- 
sider unnecessary  in  consequence  of  the  interest  of 
such  party  in  such  fund  or  estate  being  small  or 
remote,  or  sufficiently  protected  by  other  parties 
interested ; 

(14)  When  any  party  entitled  to  costs  refuses  or  neglects 
to  bring  in  his  costs  for  fixation,  or  to  procure  the 
same  to  be  taxed,  and  thereby  prejudices  any  other 
party,  the  taxing  officer  shall  be  at  liberty  to  certify 
the  costs  of  the  other  parties,  and  certify  such  re- 
fusal or  neglect,  or  may  allow  such  party  refusing 
or  neglecting  a  nominal  or  other  sum  for  such  costs, 
so  as  to  prevent  any  other  party  being  prejudiced 
by  such  refusal  or  neglect ; 

(lb)  As  to  costs  to  be  paid  or  borne  by  another  party,  no 
costs  are  to  be  allowed  which  do  not  appear  to  the 
taxing  officer  to  have  been  necessaiy  or  proper  for 
the  attainment  of  justice  or  defeniling  the  rights 
of  thq  party,  or  which  appear  to  the  tnxing  officer 
to  have  been  incurred  through  over-cjiution,  negli- 
gence or  mistake,  or  merely  at  the  desire  of  the 
party , 

(16)  As  to  any  work  or  labor  properly  pei  formed  and  not 

herein  provided  for,  and  in  respect  of  which  fees 
have  heretofore  been  allowed,  the  same  or  similar 
fees  are  to  be  allowed  for  such  work  and  labor  as 
liave  heretofore  been  allowed ; 

(17)  Where  the  plaintiff  is  directed  to  pay  to  the  defen- 

dant the  costs  of  the  cause,  the  costs  occasioned  to 
a  defendant  by  any  amendment  of  plaintiff's  plead- 
ing shall  be  deemed  to  be  part  of  such  defendant's 
costs  in  the  cause  (except  as  to  any  amendment 
which  shall  appear  to  have  been  rendered  neces- 
sary by  the  default  of  such  defendant) ;  but  there 
shall  be  deducted  from  such  costs  any  sum  which 
may  have  been  paid  by  tlie  plaintiff  according  to 
the  course  of  the  Court  at  the  time  of  the  amend- 
ment ; 
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(18)  Where  upon  Uixation  a  plaiutill  who  has  obtained  o.  58. 

a  judgment  with  costs  is  not  allowed  the  costs  of*  *^' 
any  amendment  of  his  pleadings  on  the  ground  of 
the  Sfime  having  been  unnecessary,  the  defendant's 
costs  occasioned  by  such  amendment  shall  be  taxed, 
and  the  amount  thereof  to  be  deducted  from  the 
costs  to  be  paid  by  the  defendant  to  the  plaintiff; 

(19)  Where  an  action  or  petition  is  dismissed  with  costs, 

or  a  motion  is  refused  with  costs,  or  any  costs  are 
by  any  general  or  special  order  directed  to  be  paid, 
the  taxing  officer  may  tax  such  costs  without  any 
order  referring  the  same  for  taxation,  unless  the 
Court  or  a  Judge  upon  the  application  of  the  party 
alleging  himself  to  be  aggrieved,  prohibits  the  Uixa- 
tion  of  such  costs ; 

(20)  Where  it  is  directed  that  costs  shall  be  taxed  in  Ciise 

the  parties  differ  about  the  same,  the  party  claim- 
ing the  costs  shall  bring  the  bill  of  costs  into  the 
ofJice  of  the  proper  taxing  officer,  and  give  notice, 
with  a  copy  of  the  bill,  of  his  having  so  done  to 
the  other  party.  And  at  or  before  the  expiration 
of  two  days,  or  such  further  time  as  the  t-ixing 
officer  shall  in  his  discretion  allow,  such  other 
party  shall  either  agree  to  pay  the  costs  or  signify 
his  dissent  tiierefrom,  and  shall  thereupon  be  at 
liberty  to  tender  a  sum  of  money  for  the  costs; 
but  where  he  makes  no  such  tender  or  where  the 
party  claiming  the  costs  refuses  to  accept  the  sum 
so  tendered,  the  taxing  officer  shall  proceed  to  tiiX 
the  costs;  and  where  the  taxed  costs  shall  not  ex- 
ceed the  sum  tendered,  the  costs  of  the  taxation 
shall  be  borne  by  the  party  claiming  the  costs ; 

(21)  Where  any  costs  are   by   any  judgment  or  oixler 

directed  to  be  taxed  and  to  be  paid  out  of  any 
money  or  fund  in  Court,  the  taxing  officer  in  his 
certificate  of  taxation  shall  state  the  total  amount 
of  all  such  costs  as  taxed  without  any  direction 
for  that  purpose  in  such  judgment  or  order  ; 

^22)  The  allowances  in  respect  of  fees  to  any  accountants, 
merchants,  engineers,  actuaries,  and  other  expert 
or  scientific  persons  to  whom  any  question  is  re- 
ferred, shall  be  regulated  by  the  taxing  officer, 
30 
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o.  5».  subject  to  appeal  to  tlie  Court  or  Judge,  wliose 

'•  *'•  decision  shall  be  final ; 

(23)  As  to  all  fees  or  allowances  which  are  discretionary, 

the  same  are,  unless  otherwise  provided,  to  be 
allowed  at  the  discretion  of  the  taxing  officer,  who, 
in  the  exercise  of  such  discretion,  is  to  take  into 
consideration  the  other  fees  and  allowances  to  the 
solicitor  and  counsel,  if  any,  in  respect  of  the  work 
to  which  any  such  allowance  applies,  the  nature 
and  inii)ortance  of  the  cause  or  matter,  the  amount 
involved,  the  interest  of  the  parties,  the  fund  or 
persons  to  bear  the  costs,  the  general  conduct  and 
costs  of  the  proceedings,  and  all  other  circum- 
stances ;  and  where  a  party  is  entitled  to  sign 
judgment  for  his  costs,  the  taxing  officer,  in  Uixing 
the  costs,  may  allow  a  fixed  sum  for  tlie  costs  of 
the  judgment; 

(24)  In  any  case  in  which  a  taxation  is  directed  with  a 

view  to  the  payment  of  the  costs  out  of  a  fund  or 
estate,  or  out  of  the  assets  of  a  company  in  liqui- 
dation, the  costs  simll  have  been  increased  by 
unnecessary  delay,  or  by  iniproper,  vexatious,  or 
unneccfc'sary  proceedings,  or  by  other  misconduct 
or  negligence,  or  from  any  other  cause  the  amount 
of  the  costs  sliall  be  excessive  having  regard  to  the 
value  of  the  fund,  estate  or  assets  to  which  they 
relate,  or  other  circumstances,  the  Uixing  officer 
shall  allow  only  such  an  amount  of  costs  as  would 
have  been  incurred  if  the  litigation  had  been  pro- 
perly conducted,  and  shall  assess  the  8*une  at  a 
gross  lum,  and  shall  (if  necessary)  apportion  the 
amount  among  the  parties.  The  provisions  as  to 
the  review  of  taxations  shall  apply  to  allowances 
and  certificates  under  this  rule ; 

(25)  If  on  the  taxation  of  a  bill  of  costs  payable  out  of  a 

fund  or  estate,  or  out  of  the  assets  of  a  company  in 
liquidation,  the  amount  of  the  professional  charges 
contained  in  the  bill  is  reduced  by  a  sixth  part,  no 
costs  shall  be  allowed  to  the  solicitor  leaving  the 
bill  for  taxation  for  drawing  and  copying  it,  nor 
for  attending  the  taxation ; 

\:  (26)  Any  party  who  may  be  dissatisfied  with  the  ceitifi- 

r  cute  or  allocatur  of  the  taxing  officer,  us  to  any 

\ 
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itom  or  part  c.l  nn  item  which  may  have  beerio. ««. 
objected  to  in  writing  Uy  such  party  at  the  tnxa-''  *^* 
tion,  may,  within  four  days  from  the  date  of  the 
cerlifieale  or  allocatur,  or  such  oilier  time  as  the 
Court  or  Judge  njay  alhiw,  apply  to  a  Judge  at 
chambers  for  an  order  to  review  tlie  ttixatiou  as  to 
the  same  item  or  part  of  an  item,  and  the  Judge 
may  thereupon  make  such  order  as  the  Judge  may 
think  just,  but  the  certificile  or  allocatur  of  the 
taxing  officer  shall  be  final  and  conclusive  as  to  all 
matters  which  shall  not  hjivo  been  objected  to  in 
manner  aforesjiid.  unless  under  special  circum- 
stances by  leave  of  the  Court  or  Judge  the  taxa- 
tion is  re-opened : 

(27)  Such  application  shall  be  heard  and  determined  by 

the  Judge  upon  the  ovidenee  which  shall  have 
been  brought  in  before  the  taxing  officer,  and  no 
further  evidence  shall  be  received  upon  the  hear- 
ing thereof,  unless  the  Judge  shall  otherwise  direct ; 

(28)  Where  a  cause  or  matter  wliich  stands  for  trial  is 

called  on  to  be  tried,  but  cannot  be  decided  by  rea- 
son of  a  want  of  parties  or  other  defect  on  part  of 
the  plaintiff',  and  is  therefore  struck  out  of  the 
list,  and  the  same  cause  is  again  set  down,  the  de- 
fendant shall  be  allowed  the  taxed  costs  occa- 
sioned by  the  first  setting  down,  although  he  does 
not  obtain  the  costs  of  the  c^iuse  or  matter; 

(29)  Where,  in  proceedings  before  the  taxing  officer,  any 

party  is  guilty  of  neglect  or  delay,  or  puts  any 
other  party  to  any  unnecessary  or  improper  ex- 
pense relative  to  such  proceedings,  tlie  taxing 
ofllicer  may  direct  such  party  or  his  solicitor  to 
pay  such  costs  as  he  may  think  proper,  or  deal 
with  them  under  regulation  (9) ; 

(30)  Where  in  any  cause  or  matter  any  bill  of  costs  is 

directed  to  be  taxed  for  the  purpose  of  being  paid 
or  raised  out  of  any  fund  or  property,  tlie  taxing 
officer  may,  if  he  shall  consider  there  is  reasonable 
ground  for  so  doing,  require  tlie  solicitor  to  deliver 
or  send  to  his  clients,  or  any  of  them,  free  of  charge, 
a  copy  of  such  bill,  or  any  part  thereof,  previously 
to  such  officer  completing  the  taxation  thereof,  ac- 
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o-  »«.  coil)  jMiiiied  by  any  statement  such  officer  may  direct, 

"*         '  and  by  a  letter  informing  such  client  that  tlie  bill 

of  costs  has  been  referred  to  the  taxing  officer, 
giving  his  name  and  address,  for  taxation,  and  will 
bo  proceeded  with  at  the  time  the  officer  sliall  have 
appointed  for  this  purpose,  and  such  officer  may 
suspend  the  taxation  for  such  time  as  he  may  con- 
sider reasonable ; 

(31)  The  taxing  officer  shall  have  power  to  limit  or  extend 

the  time  for  any  proceeding  before  him,  and  where 
by  any  general  order,  or  any  order  of  the  Court  or 
a  Judge,  a  time  is  appointed  for  any  proceeding 
before  or  by  a  taxing  officer,  unless  the  Court  or  a 
Judge  shall  otherwise  direct,  such  officer  shall  have 
power  from  time  to  time  to  extend  the  time  ap- 
pointed upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  although  the  application 
for  the  same  is  not  made  until  after  the  expiration 
of  the  time  appointed,  it  shall  not  be  necessary  to 
make  a  certificate  or  order  for  this  purpose,  unless 
required  for  any  special  purpose ; 

(32)  A  folio  for  the  purposes  of  these  Rules  shall  consist 

of  one  hundred  words,  every  figure  counting  as  a 
word. 

Costs  between  Solicitor  and  Client. 

28.  It  shall  not  be  necessary  for  a  solicitor  to  take  an 
action  by  writ  against  his  client  for  bills  of  cost  in  any 
cause  or  matter,  but  he  may  furnish  his  bill  and  obtain  an 
appointment  for  taxation  before  a  taxing  officer  of  the  Court 
of  which  notice  shall  be  given  to  the  client  at  least  throe 
days  before  the  time  appointed  for  taxation,  and  the  taxa- 
tion shall  proceed  as  in  other  cases. 

29.  The  filing  of  the  taxed  bill,  with  the  taxing  officer's 
allocatur  or  certificate,  shall  have  the  same  effect  as  a  judg- 
menf ;  and  execution  may  issue  thereon  in  the  same  way. 

30.  A  client  furnished  with  a  bill  of  costs  may  have  the 
same  taxed  upon  an  appointment  in  manner  and  with  the 
efTect  aforesaid. 

31.  If  a  greater  amount  than  one-fifth  shall  be  taxed  off 
the  account,  the  solicitor  shall  bear  the  expense  of  taxation. 
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32.  Costs  generally  slmll  he  taxed  between  solicitor  and  oo.  ss  *  so. 
client  aceordinj^  to  the  table  of  costs  under  Appendix  N, 

with  the  addition  of  reasonable  fees  for  reUiiners,  consulta- 
tions, correspondence,  and  for  any  special  labor  or  expense 
which  from  the  peculiar  circumstances  of  tlic  ease  or  through 
the  instructions  of  a  client,  may  have  been  incurred  altliough 
not  taxable  between  party  and  party  and  subject  to  deduc- 
tion for  costs  unnecessarily  or  negligently  incurred. 

33.  If  an  action  by  writ  shall  have  been  taken  for  fees  or 
costs  tlie  same  proceedings  may  at  any  time  after  its  issue 
l>e  had  by  either  party  for  taxation  and*  judgment  thereon 
lis  are  provided  in  the  foregoing  rules.  There  shall  be  no 
necessity  to  have  furnished  an  account  or  bill  of  costs  more 
than  four  days  previously  to  the  issue  of  a  writ  for  the  same, 
nor  to  give  any  notice  of  action  other  than  the  furnishing  of 
rt  bill  signed  by  or  on  behalf  of  the  plaintiff,  and  a  Judge 
may  dispense  with  the  necessity  of  delivering  a  bill  before 
action  in  cases  in  which  a  Judge's  order  may  issue  for  the 
arrest  of  tlie  person  for  debt. 

34.  Counsel  may  stipulate  for  pjiyment  of  their  foes,  and 
in  such  cases  the  agreed  amounts  or  otiierwise,  reasonable 
fees  due  to  them,  may  be  recovered  by  action  or  otiier  pro- 
ceedings as  aforesaid  at  their  suit  against  solicitors  or  parties, 
and  in  the  same  manner  and  subject  to  the  taxation  as  in 
tlie  case  of  solicitors.  In  any  case  solicitors  or  parties  shall 
be  bound  to  account  to  counsel  for  counsel  fees  received  by 
them  on  taxation  or  otherwise  to  be  recovered  either  by  ac- 
tion or  order  of  a  Court  or  Judge. 

35.  In  cnses  between  solicitor  and  client  or  between  coun- 
sel and  client,  in  which  the  bill  tjixetl  shall  amount  to  over 
$25,  application  may  be  made  to  a  Judge  for  a  revision,  sub- 
ject to  costs  of  such  revision  as  the  Judge  may  order. 


ORDER  LIX. 

( E.  o.  66.) 

Notices,  Taprr,  Copies,  &c. 

1.  All  notices  required  by  these  rules  shall  i»e  in  writing, xotiees, 
unless  expressly  authorized  by  the  Court  or  a  Judge  to  hp printing, a;c 
^iven  orally-. 
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O.  A9. 
rr.  «  I. 


2  All  ncconnta,  copies  and  papers  shall  l)e  written  npon 
unifQini  foolscap  paper,  bookvvise,  unless  the  nature  of  the 
document  renders  it  impracticable. 

*>.  Any  affidavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript. 

4.  Wheie  pursuant  to  these  Rules  an  office  copy  of  any 
pleading  notice,  special  case,  deposition  or  affidavit  is  to  be 
taken,  the  following  regulations  are  to  be  observed: — 

(n)  The  party  by  or  on  whose  behalf  any  deposition,  affi- 
davit, or  certificate  is  filed  shall  leave  a  copy  witli 
the  officer  with  whom  the  same  is  filed,  who  shall 
examine  it  with  the  original  and  niark  it  as  an 
office  copy ; 

(h)  The  party  or  solicitor  who  has  taken  an  office  copy  of 
any  deposition  or  affidavit  is  to  produce  the  same 
upon  every  proceeding  to  which  the  same  relates : 

(c)  Where  any  party  is  entitled  to  a  copy  of  any  deposi- 
tion, affidavit,  proceeding,  or  document  filed  ur 
prepared  by  or  on  behalf  of  another  party,  such 
copy  shall  be  furnished  by  the  party  by  or  on 
whose  behalf  the  same  has  been  filed  or  prepared ; 

rd)  The  party  requiring  any  such  copy,  or  his  solicitor,  is 
lo  make  a  written  application  to  the  party  by 
whom  the  copy  is  to  be  furnished,  or  his  solicitor, 
with  an  undertaking  to  pay  the  proper  charges, 
and  thereupon  such  copy  is  to  be  made  and  ready 
to  be  delivered  at  the  expiration  of  twenty-four 
hours  after  the  receipt  of  such  request  and  under- 
tiiking,  or  within  such  other  time  as  the  Court  or 
a  Judge  may  in  any  case  direct;  and  is  to  be  fur- 
nished accordingly  upon  demand  and  payment  of 
the  proper  charges : 

(e)  It  shall  be  sUited  in  a  note  at  the  foot  of  every  affi- 
davit filed  on  whose  behalf  it  is  so  filed,  and  such 
note  shall  be  copied  on  every  office  copy  and  copy 
furnished  to  a  party  ; 

(fj  The  party  or  solicitor  furnislnng  an  office  copy  shall 
be  answerable  for  the  rume  being  a  true  copy  of 
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the  original,  or  of  an  otiiee  copy  of  the  original,  of  oo.  59  a  so. 
which  it  purports  to  be  a  copy,  as  the  Ciise  may  be  ; 

(g)  The  folios  of  all  office  copies  and  copies  delivered  or 
furnished  to  a  party,  shall  be  numbered  consecu- 
tively in  the  margin  thereof ; 

(h)  In  case  any  party  or  solicitor  who  shall  be  required 
to  furnish  any  such  written  copy  as  aforesaid  shall 
either  refuse  or,  for  twenty-four  houis  from  the 
time  when  the  application  for  such  copy  has  been 
made,  neglect  to  furnish  tiie  same,  the  pei-son  by 
whom  such  application  shall  be  made  shall  be  at 
liberty  to  procure  an  office  copy  from  the  office 
fiom  which  the  original  shall  have  been  filed,  and 
in  such  case  no  costs  shall  be  payable  to  the  solici- 
tor so  making  default  in  respect  of  the  copy  so 
applied  for; 

(i)  Where  proceedings  are  important  or  voluminous,  the 
Court  or  Judge  may  order  documents  to  be  printed 
and  where  by  any  order  of  the  Court  or  a  Judge, 
any  pleading,  evidence,  or  other  document,  is 
ordered  to  be  printed,  the  Court  or  Judge  may 
order  the  expense  of  printing  to  be  borne  and 
allowed,  and  printed  copies  to  be  furnished  by  and 
to  such  parties  and  upon  such  terms  as  shall  bo 
thought  fit. 

ORDER  LX. 

(E.  o.  m). 
Service  of  Ordeks. 

1    Except  in  the  case  of  an  order  for  attachment  it  shall  Orders, 
not  be  necessary  to  the  regular  service  of  an  order  that  1}^^**®**^**^'^°* 
original  Order  be  shown  if  an  office  copy  of  it  be  exhibited. 

2.  All  writs,  notices,  pleadings,  summonses,  orders,  war- 
rants and  other  documents,  proceedings  and  written  com- 
munications in  respect  of  which  personal  service  is  not 
requisite,  shall  be  sufficiently  served  if  left  within  the  pre- 
scribed hours  at  the  address  for  service  of  tlie  person  to  be 
served. 

3.  Notices  sent  from  any  office  of  the  Supreme  Court 
may  be  sent  by  post ;  and  the  time  at  which  the  notice  so 
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o.  60.  posted  would  be  delivered  in  the  ordinary  course  of  post 

shall  be  considered  us  the  time  of  service  tliereof,  and  the 
posting  thereof  shall  be  a  sufficient  service. 

4.  Where  no  appeanince  lias  been  entered  for  a  piirty,  or 
where  a  party  or  his  solicitor,  as  the  case  may  be,  has 
omitted  to  give  an  address  for  service  as  required  by  Orders 
IV.  and  XII.,  all  writs,  notices,  pleadings,  summonses,  orders, 
warrants  and  other  documents,  proceedings  and  written  com- 
municiitions  in  respect  of  which  personal  service  is  not  re- 
quisite, may  be  served  by  filing  them  with  the  proper  officer. 

5  Wiicre  personal  service  of  any  writ,  notice,  pleading, 
sunnnons,  order,  warrant,  or  other  document,  proceeding  or 
written  communication  is  required  by  these  rules  or  other- 
wise, the  service  shall  be  effected  as  nearly  as  may  be  in  the 
manner  prescribed  for  the  personal  service  of  a  writ  of 
summons.  • 

6.  Where  personal  service  of  any  writ,  no'Jce,  pleading, 
summons,  order,  warrant,  or  otl)er  document,  proceeding  or 
written  communication  is  required  by  these  rule«  or  other- 
wise, and  it  is  made  to  appear  to  the  Court  (»r  a  Judge  that 
prompt  personal  service  cannot  be  effected,  the  Court  or 
Judge  may  make  such  order  for  substituted  cr  other  service, 
or  for  the  substitution  of  notice  for  service  by  letter,  public 
advertisement,  or  otherwise,  as  may  be  just. 

7.  Where  a  party  after  having  sued  or  ap]»cared  in  person 
has  given  notice  in  writing  to  the  opposite  pt\rty,  or  his  soli- 
citor, ihrough  a  solicitor,  that  such  solicitor  is  authorised  to 
act  in  the  cause  or  matter  on  his  behalf,  all  writs,  notices, 
pleadings,  orders,  warrants  and  other  documents,  pi-oceed- 
ings  and  written  communications,  which  ought  to  be  de- 
livered to  or  served  upon  the  party  on  whose  behalf  the 
notice  is  given  shall  thereafter  be  delivered  to  or  served 
upon  such  solicitor. 

8.  Where  a  peison  who  is  not  a  party  appears  in  any  pro- 
ceeding either  before  the  Court  or  in  Chambei-s,  service  upon 
the  solicitor  by  whom  such  person  appears  shall  be  deemed 
good  service,  except  in  matters  requiring  personal  service, 

9.  Affidavits  of  service  shall  state  when,  where  and  how, 
and  by  whom,  such  service  was  effected. 
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ORDER  LXI.  o.  81, 

IT.  i-^i* 

(E.  o.  68.)  * 

Application  of  Rules  in  Crown  and  Revenue  Cases. 

1.  Subject  to  the  provisions  of  this  Order,  nothing  in  AppikiiUrmof 
these  rules,  save  as  expressly  provided,  shall  affect  the  pro-ci^s!"  ^^^ 
cedurc  or  practice  in  any  of  the  following  causes  or  mattera : 

(a)  Criminal  proceedings ; 

(h)  Proceedings  on  the  Crown  side  of  the  Court ; 

(c)  Proceedings  on  the  Revenue  side  of  the  Court. 

2.  The  following  Orders  shall,  as  far  as  they  are  applica- 
ble, apply  to  all  civil  proceedings  on  the  Crown  side  of  the 
Court,  including  mandamus  and  prohibition,  and  also  to 
quo  warranto,  and  to  all  proceedings  in  revenue  matters, 
namely : — 

(a)  Order  XXVII.  (Amendment); 
(h)  Order  XXXI.  (Special  case) ; 

(c)  Order  XXXIV.  (Affidavits) ; 

(d)  Order  XLVIII.  (Motions); 

(e)  Order  LIV.  (Appeals) ; 

(f)  Order  LVII.  (Time); 

(g)  Order  LVIII.  (Costs) ; 
(h)  Order  LIX.  (Notices,  &c.) ; 

(i)  Order  LXIL  (Non-compliance); 

Provided  that  Order  LIV.  shall  not  apply  to  quo  wai^arito, 

3.  Where  pleadings  in  prohibition  are  ordered,  the  plead- 
ings and  subsequent  proceedings,  including  judgment  and 
assessment  of  damages,  if  any,  shall  be  as  nearly  as  may  bo 
the  same  as  in  an  ordinary  action  for  damages. 

4.  "  The  Crown  Office  Rules,  1886,"  made  in  pursuance  of 
the  Act  of  the  Imperial  Parliament,  38  and  39  Vic,  cap.  77, 
as  far  as  they  are  applicable,  shall  apply  to  all  civil  pro- 
ceedings on  the  Crown  side  of  the  Court. 

5.  For  the  purposes  of  this  Order  the  Registry  shall  be 
deemed  to  be  the  Crown  Office. 

31 
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00.68*  63.  ORDER   LXII. 

(B.  O.  70). 

Effect  of  Non-Compliance. 

Eflbctofnon-  1.  Noii-conipliaiice  with  any  of  these  rules,  or  with  any 

comp  nco.  ^^^j^  ^j  practice  for  the  time  being  in  force,  shall  not  render 
any  proceedings  void  unless  the  Court  or  a  Judge  shall  so 
direct ;  but  such  proceedings  may  be  set  aside  either  wholly 
or  in  part  as  irregular,  or  amended,  or  otherwise  dealt  with 
in  such  manner  and  upon  such  terms  as  the  Court  or  Judge 
shall  think  fit. 

2.  No  application  to  set  aside  any  proceedings  for  irregu- 
larity shall  be  allowed  unless  made  within  reasonable  time, 
nor  if  the  party  applying  has  taken  any  fresh  step  after 
knowledge  of  the  irregularity. 

3.  Where  an  application  is  made  to  set  aside  proceedings 
for  irregularity,  the  several  objections  intended  to  be  insisted 
upoti  shall  be  stated  in  the  notice  of  motion  or  summons. 

4.  When  a  summons  is  taken  out  to  set  aside  any  process 
or  proceeding  for  irregularity  with  costs,  and  the  summons 
is  dismissed  generally  without  any  special  direction  as  to 
costs,  it  is  to  be  understood  as  dismissed  with  costs. 


ORDER  LXIII 

(K.  o,  72.) 

General  Rules. 

General  rules.  ^'  ^'^^^^es  or  matters  may  be  consolidated  by  order  of  the 

Court  or  Judge  in  the  manner  heretofore  in  use. 

2.  Causes  and  matters  may  at  any  time  be  transferred  to 
or  from  circuit,  and  from  one  place  to  another,  by  order  of 
the  Court  or  Judge. 

3.  Proceedings  in  actions  of  replevin  shall  be  commenced 
by  writ  of  summons  and  statement  of  claim  instead  of  by 
declaration,  and  the  action  shall  be  pleaded  to  and  pro- 
ceeded with  to  final  judgment  as  in  other  cases. 
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ORDER  LXIV.  0.64. 

rr.  1-7. 


Circuit. 

1.  Subject  to  the  provisions  of  this  Onler,  the  foregoing  circuit. 
Orders  shall,  so  far  as  the;^  are  appliciihlo,  l)p  tlie  practice 

of  the  Supreme  Court  on  Circuit. 

2.  Writs  shall  be  made  returnable  "on  the  first  day  of 
the  next  sittings,"  at  a  given  place  or  on  a  named  day  dur- 
ing the  sittings  at  such  place. 

3.  There  shall  be  endorsed  on  every  writ  or  annexed 
thereto  a  statement  giving  the  particulars  of  the  plaintiff's 
claim.  In  claims  for  a  debt  or  a  liquidated  demand,  an  ac- 
count shewing  such  particulars  shall  be  annexed  to  the  writ. 

4.  It  shall  not  be  necessary  for  the  plaintiff  or  defendant 
to  file  an  appearance,  defence,  copy  of  pleadings  or  judgment, 
but  the  Clerk  of  the  Court  shall  make  an  entry  on  the  writ 
and  in  the  record  book  of  the  defendant's  uppeamnce,  of  the 
grounds  of  the  defence,  describing  such  defence  by  its  recog- 
nized title,  and  of  the  judgment. 

5.  Actions  shall  be  tried  on  the  day  of  the  return  of  the 
writ  unless  the  Judge  shall  otherwise  order.  When  it  shall 
appear  that  from  remoteness  of  residence  or  other  cause  a 
defendant  has  not  had  sufficient  time  to  appear,  the  trial 
shall  be  postponed  for  such  time  as  the  Judge  may  direct. 

6.  The  defendant  shall  be  distinctly  called  upon  in  open 
Court  to  appear. 

7.  In  cases  of  default  an  affidavit  of  the  service  of  the 
writ  and  statement  of  claim  shall,  in  all  cases,  be  filed.  The 
Judge  may  in  cases  of  default,  when  the  plaintiff's  claim  is 
for  a  debt  or  liquidated  demand,  or  for  the  recovery  of  land, 
require  evidence  to  be  given  of  the  amount  due  and  of  the 
plaintiff's  title  respectively.  In  cases  of  default  where  tlie 
plaintiff's  claim  is  for  an  unliquidated  demand,  the  Judge 
shall  require  evidence  to  be  given  of  the  damages  sustained 
and  shall  assess  the  damages  thereon  and  direct  final  judg- 
ment to  be  entered  for  such  amount  as  lie  shall  consider  the 
plaintiff  entitled  to.  In  default  in  other  cases  the  Judge 
shall,  upon  hearing  the  evidence,  give  such  judgment  as  lie 
shall  consider  the  plaintiff  entitled  to. 
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o,  e4.  8.  If  the  defendant  appears  nnd  defends,  the  triiil  shall  be 

"*       *  proceeded  with  as  in  cases  before  the  Court  in  St.  John's. 

9.  An  action  on  circuit  not  wholly  concluded  there  may, 

although  not  transferred,  be  proceeded  with  by  the  Judge  in 
St  John*B  to  final  judgment  as  if  on  circuit. 

10.  Every  judgment,  finding  or  order  of  a  Judge  on  cir- 
cuit m«y  on  application  be  reviewed,  varied  or  set  aside  by 
tlie  Court  constituted  by  two  or  three  Judges  in  like  manner 
as  upon  a  similar  application  in  St.  John's.  Notice  of  such 
application,  setting  out  the  grounds  thereof,  must  be  filed 
with  the  clerk  and  brought  to  the  notice  of  the  Judge  on 
circuit  within  two  days  from  the  date  of  the  decision  sought 
to  be  reviewed  unless  the  time  be  extended.  An  application 
for  11  m'W  trial  shall  be  made  as  upon  a  trial  in  St  John's. 

1 1*  In  applications  for  probate  or  administration  the  Judge 

may  dispense  with  the  posting  of  the  notice  tlierefor.     The 

letters  ehall  be  signed  by  the  clerk  and  countersigned  by 

1  the  Judge.     It  shall  not  be  necessary  to  affix  the  seal  of  the 

Court  thereto. 


Digitized  by 


Google 


Appendic  A.-rForms  of  Writs.  245 


APPENDIX  A.  5Sf,.^ 


FORMS  OF  WRITS  OF  SUMMONS,  etc. 


No.  1. 

Writ  of  Summons. 

190    ,  No.      . 

In  (he  Supreme  Court  of  Newfoundland. 

Between  ,  plaintiff; 

and 

,  defendant. 

Edward  the  Seventh,  by  the  Gruce  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  etc. 

To  the  defendant, — 

We  command  yon  that  within  days  after  the  service 

of  this  writ  on  yon,  with  statement  of  claim,  yon  cause  an 
appearance  and  defence  to  be  entered  for  you  in  tliis  Court, 
in  this  action,  and  take  notice  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may 
be  given  in  your  absence. 

Witness  the  Honourable  ,  Chief  Justice 

the         day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and 

Clerk. 

Memoranda  on  Writ. 

N.  B. — This  writ  is  to  be  served  within  twelve  calendar 
months  from  the  date  hereof,  or,  if  renewed,  within  six 
calendar  months  from  the  date  of  the  lost  renewal,  includ- 
ing the  dajr  of  such  date,  and  not  afterwards, 
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ApF.  4.  The  defendant  may  appear  hereto,  either  pei^sonally  or  by 

solicitor,  by  tiling  a  memorandum  in  wiiting  of  such  appear- 
ance in  the  Registry  in  St.  John's. 

Upon  payment  to  the  plaintiff,  or            solicitor,  before 

the  time  limited  for  appearance,  of  S          ,  the  sum  claimed 

by  this,  writ  together  with  $  as  costs,  further  pro- 
ceedings will  be  stayed. 

Endoi'sements  on  Writ 

This  writ  was  issued  by  ,  of  ,  wliose 

address  for  service  is  No.  street,  solicitor  for  tlio 

said  plaintiff,  who  resides  at 

PlaifUifs  Solieitar. 

A  copy  of  this  writ  was  served  by  me  at  on  the 

defendant,  on  the        day  of  ,  A.  D.  190     ,  at 

o'clock,      .  m. 


No.  2. 

Writ  of  Summons  (Circuit). 

190    .No.      . 

In  the  Supreme  Court  of  Newfowndlaiid  on  Circuit. 

Between,  etc.  (as  in  Form  No.  1). 

Edward,  etc.  (as  in  Form  No.  1). 

To  the  defendant, — 

Wo  command  you  that  on  ,  at  ,  you  cause 

an  appearance  and  defence  to  be  entered  for  you  in  this 
Court  in  this  action,  and  take  notice  that  in  default  of  your 
so  doing  the  plaintiff  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence. 

Witness,  etc. 

Memoranda  on  Writ 

N.  B. — This  writ  is  to  be  served,  etc.  (as  in  Form  No.  1). 

The  defendant  may  appear  hereto  by  appearing  either 
personally  or  by  solicitor  in  tlie  Court. 

Upon  payment,  etc.  (as  in  Form  No,  1). 

JEndat^sement  on  Writ 
This  writ  was  issued  by  ,  who  resides  at 
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No     3.  A  pp.  A. 

Wkit  for  Service  out  of  the  Jurisdiction,  or  where 
Notice  in  lieu  of  Service  is  to  be  given  out 

OF  THE  JURISDICTIOlt 

[Title,  etc. J  as  in  Form  No.  1\ 

Edward,  etc ,  [as  in  Forvi  No.  1]. 

To  the  defendant, — 

Memoranda  and  Endorsements  (as  in  Form  No.  1). 

Endorsement  to  be  made  on  the  writ  before  the  issue 
thereof. 

N.  B. — This  writ  is  to  be  used  where  the  defendant  or  all 
the  defendants,  or  one  or  more  defendant  or  defendants  is 
or  are  out  of  the  jurisdiction.  When  the  defendant  to  be 
served  is  not  a  British  subject,  and  is  not  in  British  domi- 
nions, notice  of  the  writ,  and  not  the  writ  itself,  is  to  be 
served  upon  him. 


No.  4. 


Writ  of  Service  out  of  the  Jurisdiction  Returnable 
ON  Circuit. 

{Heading  as  in  Form  No.  1). 

Edward,  etc.  {as  in  Form  No.  1). 

We  command  you,  etc.  {as  in  Form  No.  2  supra). 

Witness,  etc. 

N.  B. — This  writ  is  to  be  served,  etc.  {as  in  Form  No.  S). 

This  writ  was  issued  by,  etc,  {as  in  Form  No.  2). 

N.  B. — This  writ  is  to  be  used,  etc.  {as  in  Form  No.  3^ 
supra). 
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App.  A.  No.  5. 

No«.  5  A  6. 

Notice  of  Writ  in  Lieu  of  Service  Given  Out  of 
THE  Jurisdiction. 

(Title,  ch.,  as  in  No,  I) 

To  the  defendant, — 

Take  notice  that  A.  B ,  of  ,  has  commenced  an 

action  againat  you,  G.  H.,  in  the  Supreme  Couit  of  New- 
foundland by  writ  of  tliat  Court,  dated  the        day  of 
A.  D.  19     ,  to  whicl]  writ  is  affixed  tlie  following  sUitement 
of  claim  : 

And  you  are  required  within  days  afler  the  receipt  of 
this  notice,  inclusive  of  the  day  of  such  luceipt,  to  defend 
the  Siiid  action,  by  aiusing  an  appearance  and  defence  to  be 
entered  for  you  in  the  said  Court  to  the  said  action ;  and  in 
default  of  your  so  doing,  the  said  A.  B.  may  proceed  therein 
and  judgment  may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  au  appear- 
ance personally  or  by  your  solicitor  at  the  Registry,  Saint 
John's. 

(Signed),        A.  B.,  of  ,  &c. 

or  X.  Y.,  of  ,  Ac. 

Solicitor  for  A.  B 


No.  6. 


Notice  of  Writ  in  Lieu  of  Service  to  be  Given  Out 
of  the  Jurisdiction  (Circuit  Form). 

(Title  as  in  Fomi  No.  2). 

To  the  defendant, — 

Take  notice  that  ,  of  ,  has  commenced 

an  action  against  you  ,  in  the  Supreme  Court  of 

Newfoundland  on  Circuit  at  ,  by  writ  of  that  Court, 

dated  the        day  of  ,  19     ,  to  which  writ  is  annexed 

the  following  statement  of  claim : 
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And  you  aro  hereby  required  on  at  to  defend  App*  a* 

this  action  by  causing  an  appearance  and  defence  to  be  en-  ^®*'  ^  ^  «• 
tered  for  you  in  this  Court  to  the  said  action  ;  and  in  default 
of  your  so  doing  the  said  may  proceed  therein, 

and  judgment  may  be  given  in  your  absence. 

(Signed,  &c.,  as  in  Form  No.  5). 


No.  7. 

Affidavit  of  Attachment. 

{Heading  as  in  Form  No.  1). 

I,  A.  B.,  of  ,  the  above-named  plaintiff,  make 

oath  and  say,  as  follows : 

1.  C.  D.,  the  above-named  defendant,  is  justly  and  truly  in- 
debted to  me  in  the  sum  of  S  ,  and  I  have  a  good  cause 
of  action  against  him  for  %  (or  to  the  amount  of  S20  and 
upwards),  for  money  payable  by  the  said  C.  D.  to  me  for 
(goods  sold  and  delivered  by  me  to  the  said  C.  D.,  or  as  the 
case  inay  he). 

2.  The  said  defendant  has  property  situate  at  » 
consisting  of  (land,  house,  furniture,  oi-  as  the  case  may  be) 

3.  I  have  caused  a  writ  of  summons  to  be  sued  out  of  tins 
Honorable  Court  at  my  suit  against  the  above-named  defen- 
dant for  the  said  cause  of  action. 

Sworn  at  ,  this  day  of  ,  A.D.  19     , 

before  me. 


No.  8. 

Affidavit  of  Attachment. 

[Heading  as  in  Foi^m  No.  i] 

I,  E.  F.,  of  ,  make  oath  and  say,  as  follows : — 

1.  I  am  a  clerk  in  the  employ  of  A.  B.,  the  above-named 
plaintiff,  and  have  full  knowledge  of  the  facts  herein  de- 
posed to. 

32 
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App.  A.  2.  C.  D.,  the  above-named  defendaut,  is  justly  and  truly 

indebted  to  tlic  said  A  B.  in  the  sum  of  $  ,  and  the 

said  A  B  has  a  good  cause  of  action  against  the  said  C.  D. 
for  S  [or  to  the  amount  of  $20  and  upwaixls],  for 

money  payable  by  the  said  C.  D.  to  the  said  A.  B.  for  [oa  in 
Fonn  No.  7]. 

3.  The  said  defendant  has  property  situate  at  [continue  as 
in  Form  No.  7]. 

4.  A  writ  of  summons  has  been  sued  out  of  this  Honoura- 
ble Court  at  the  suit  of  the  said  A.  B.  [continue  as  in  Form 
No.  7]. 

Sworn,  etc. 


No.  9. 

Affidavit  of  Attachment. 

[Heading  as  in  Foi-m  No.  1], 

I,  A.  B.,  of  ,  the  aboverftamed  plaintiff,  make  oath 

and  say,  as  follows : — 

1.  I  have  a  good  cause  of  action  against  C.  D.,  the  above- 
named  defendant,  for  [Here  state  the  nature  of 
the  claim  and  the  particulars  of  damage  actually  sustained,  or, 
as  the  case  may  be], 

2.  [Here  state  the  faets  and  circumstances  shArwing  that  the 
defendant  is  about  to  make  some  disposition  of  his  property,  or, 
as  tlie  case  may  b€\ 

3.  For  the  reasons  aforesaid  I  verily  believe  that  the  de- 
fendant is  about  to  [make  a  disposition  of  property,  or,  as 

the  case  may  be\ 

4.  I  have  caused  a  writ  of  summons  to  be  sued  out  of  this 
Honourable  Court  at  my  suit  against  the  above-named  de- 
fendant for  the  said  cause  of  action. 

Sworn,  etc. 
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No.  10.  dPPA*,. 

Now.  10  A  1l« 

Warrant  of  Attachment. 

[Heading  as  in  Foi^m  No.  1] 

Edward  the  Seventh,  by  the  Grace  of  God,  etc. 
To  the  Sheriflf  of  Newfoundhind  and  liis  deputies,  greetin*^ : 

We  hereby  command  you  to  attfich  the  property,  debts 
and  effects  of  C  1),  the  above-named  defendant,  and  t!u> 
same  safely  keep  until  he  or  some  one  on  his  behalf  shall 
have  deposited  with  you  the  sum  of  S  ,  and  S 

as  costs,  or  shall  have  given  a  bond  witli  two  sureties  in  lIh' 
sum  of  $  ,  or  until  the  said  property,  debts  and  cffectH 

be  released  by  the  termination  of  this  action  in  his  favour 
or  otherwise  by  operation  of  law. 

Witness,  etc. 

Clerk 


No.  11. 

Affidavit  of  Arrest. 

[Heading  as  in  Fmin  No.  1]. 

I,  A.  B.,  of  ,  the  above-named  plaintiff,  make  oaUi 

and  say,  as  follows : — 

1.  C.  1).,  the  above-named  defendant  is  justly  and  truly 
indebted  to  me,  and  I  have  good  cause  of  action  against  biui 
for  S  [or  to  the  amount  of  $50  and  upwards,  or  in 
an  amount  exceeding  $50],  for  money  payable  by  the  said 
C.  1).  to  me  [here  state  the  cause  of  action  for  which  tlu  arn^M 
is  to  he  made], 

2.  [Here  state  the  facts  showinr/  that  the  defendant  is  abottt 
to  make  some  disposition  of  his  property,  or  is  about  to  hare 
the  colony,  or,  as  tJie  case  may  be]. 

3.  For  the  reasons  aforesaid  I  verily  believe  that  the  said 
defendant  is  about  to  [make  some  disposition  of  his  pro- 
perty, or,  as  the  com  may  he] 
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App.  A.  4.  I  have  caused  a  writ  of  suminoMS  to  be  issued  out  of 

this  Honourable  Court  at  my  suit  against  the  above-named 
defendant  for  the  said  cause  of  action. 

Sworn,  etc. 


No.  12. 

Afhdavit  of  Arrest. 

[Heading  as  in  Foi*m  No*  1\ 

I,  E.  F.,  of  ,  make  oath  and  say,  as  follows  :— 

1.  I  am  a  clerk  in  the  employ  of  A.  B.,  the  above-named 
plaintiff,  and  have  full  knowledge  of  the  facts  herein  de- 
posed to. 

2.  C.  D.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  said  A.  B.  in  the  sum  of  $  [or  to  the 
amount  of  $50  and  upwards,  or  in  an  amount  exceeding 
$50],  for  money  payable  by  the  said  C.  D.  to  the  said  A.  B. 
[here  state  the  cause  of  action  for  which  the  arreU  is  to  be 
made], 

3.  [Here  state  the  facts  sJwwiny  that  tlie  ilf^fendanl  is  aboiU 
to  make  sonu  disposition  of  his  property,  or  is  about  to  leau 
the  colony,  or,  as  the  case  may  be]. 

4  For  the  reasons  aforesaid  I  verily  believe  that  the  said 
defendant  is  about  to  [make  some  disposition  of  his  pro- 
perty, or,  as  the  c^tse  may  be\ 

5.  The  said  A.  B.  has  caused  a  writ  of  summons  to  be 
issued  out  of  this  Honourable  Court  at  his  suit  against  the 
above-named  defendant  for  the  said  cause  of  action. 

Sworn,  &c. 


Digitized  by 


Google 


Appendix  A> — Forms  of  Wnts.  263 

No.  13.  A'-P-i't',, 

Warrant  of  Arrest. 

[Heading  as  i?i  Form  No.  1]. 

Edward  thb  Seventh,  by  tlie  Grace  of  God,  &c. 

To  the  Sheriff  of  Newfoundland  and  his  deputies,  greeting: 

We  command  you  that  within  one  cahmder  month  from 
the  date  hereof,  and  not  after,  without  further  order,  you 
take  the  above-named  defendant  and  liim  safely  keep,  unless 
and  until  he  shall  have  deposited  with  you  the  sum  of 
$  ,  or  given  bail  to  you  the  said  Sheriff,  or  given  tho 

plaintiff  a  bond  or  some  other  security  satisfactory  to  tht^ 
plaintiff,  to  abide  the  judgment  in  this  case,  or  until  lie  be 
discliarged  in  due  course  of  law. 

Witness,  etc. 


No.  14. 

XoncE  OF  Aitachment. 

[Heading  as  in  Form  No.  1]. 

To  the  defendant: 

Take  notice  that  under  a  warrant  of  attachment,  dated 
the  day  of  ,  19      ,  and  directed  to  me,  I  have 

this  day  attached  [the  property,  debts  and  effects  belongin*^ 
to  you  at  ,  or  in  the  liands  of  ,  as  ike  cane. 

may  he^ 

Dated  the  day  of  ,  19     . 

Sheriff. 


No.  15. 

Appearance. 

[Heading  as  in  Form  No.  1]. 

Appearance  for  C  D.,  defendant,  in  this  action. 

Dated  the  day  of  ,  19     . 

(Signed), 

Solicitor  for  C.  D. 
Address  for  service : 
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App.  A.  No.  16. 

No«.  16-18. 

Appearancb  Limiting  Defence. 
[ffeading  as  in  Form  No.  1]. 

Appearance  for  the  defendant,  ,  in  this  action. 

The  said  defendant  limits  his  defence  to  part  only  of  th^ 
property  mentioned  in  the  claim  with  the  writ  of  summons, 
namely,  to  the  close  called  "The  Big  Field,"  [or,  as  live  case 
may  he]. 

Dated  the  day  of  ,  19     . 

(Signed). 

[Name  and  address  of  parly  and  his  Solicitor]. 


No.  17. 

Affidavit  for  Entry  of  Appearance  as  Guardian. 

[Heading  as  in  Form  No.  1], 

1,  ,  of  ,  make  oath  and  say,  as  follows : 

A.  B.,  of  ,  is  a  fit  and  proper  person  to  act  as 

guardian  ad  litem  of  the  above-named  infant  defendant,  and 
has  no  interest  in  the  matters  in  question  in  this  aotion 
(matter)  adverse  to  that  of  the  said  infant,  and  the  consent 
of  the  said  A.  B.  to  act  as  such  guardian  is  hereto  annexed. 

Sworn,  etc. 

[To  this  affidavit  shall  be  annexed  the  document  signed  by  such 
guardian  in  testimony  of  his  consent  to  act]. 


No.  18. 

Memorandum  on  Notice  of  Judgment. 

Take  notice  that  from  the  time  of  the  service  of   this 
notice  you  [or,  as  the  case  may  be,  the  infant  or  person  of 


Digitized  by 


Google 


Appendix  A, — Forms  of  Writs.  255 

unsound  mind]  will  be  bound  by  the  proceedings  in  iheAiif^,  a< 
above  cause  in  the  same  manner  as  if  you  [or,  tfie  eaid 
infant  or  person  of  unsound  mind]  had  been  originally  made 
a  party,  and  that  you  [or  the  said  infant  or  person  of  un- 
sound mind]  may,  on  entering  an  appearance  at  the  Ho- 
gistry,  attend  the  proceedings  under  the  within -luciilioiicd 
judgment  [or  order],  and  that  you  [or  the  said  infant  dr 
person  of  unsound  mind]  may  within  one  month  after  the 
service  of  this  notice  apply  to  the  Court  to  add  to  the  jntlg* 
ment  [or  order]. 
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Aw.  II.  APPENDIX   B. 

Jlii»  I. 


NOTICES,  AFFIDAVITS,  etc 


No.  1. 

Third  Party  Notice. 

In  the  Supreme  Court  of  Newfoundland. 

Between 

A  B ,  ,  plaintiff, 

and 

C.  D.,  ,  defendant. 

To 

Take  notice  that  this  action  has  been  l»rought  by  the 
phiintiff  against  the  defendant  [as  security  fur  M.  N.]  upon 
a  bond  conditioned  for  payment  of  $200,  and  interest  to 
the  phiintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from 
you  to  the  extent  of  one  half  of  any  sum  which  the  plaintiff 
nuiy  recover  against  him,  on  the  ground  that  you  are  [his 
co-surety  under  tlie  said  bond,  or,  also  surety  for  the  said 
M.  N.,  in  respect  of  the  said  matter,  under  another  bond 
made  by  you  in  favour  of  the  said  plaintiff,  dated  the 
day  of  ,  A.  D.  19    ]. 

Or,  [as  acceptor  of  a  bill  of  exchange  for  $500,  dated  the 
day  of  ,  A.  D.  19     ,  drawn  by  you  upon  and 

accepted  by  the  defendant,  and  payable  three  months'  after 
date ; 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  said  bill,  on  the  ground  that  it  was  ac- 
cepted for  your  accommodation]. 
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(h\  lis  acceptor  of  a  bill  of  excliange  for  $500,  dated  the  appj^b. 
day  of  ,  19     ,  drawn  by  you  before,  and  ac- 

cepted by  the  defendant,  and  payable  three  months  after 
date; 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  Tsaid  bill,  on  the  ground  that  it  was  ac- 
cepted for  your  accommodation]. 

(h\  [to  recover  damages  for  a  breach  of  a  contract  for  the 
sale  and  delivery  to  the  plaintilf  of  1,000  tons  of  coal; 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  in  respect  of  the  said  contract,  or  any  breach  there- 
of, on  the  ground  that  it  was  made  by  him  on  your  behalf 
and  as  your  agent]. 

And  take  notice  that  if  you  wish  to  dispute  the  plaintiff's 
claim  in  this  action  as  against  the  defendant,  C.  D.,  or  your 
liability  to  the  defendant,  C.  U.,  you  must  cause  an  appear- 
ance and  defence  to  be  entered  for  you  within  four  days 
after  service  of  this  notice. 

In  default  of  your  so  appearing  and  defending  you  will 
be  deemed  to  admit  the  validity  of  any  judgment  obtained 
against  the  defendant,  C.  D.,  and  your  own  liability  to  con- 
tribute or  indemnify  to  the  extent  herein  claimed,  which 
may  be  summarily  enforced  against  you  pursuant  to  the 
Rules  of  the  Supreme  Court. 

[Signed], 

[Name  and  address  of  party  or  his  Solicitor^ 


No.  2. 

Notice  of  Counterclaim. 

[Ifeading  as  in  Forni  No.  i]» 

To  the  within-named  X.  Y. 

Take  notice  that  if  you  do  not  appear  to  the  within  coun- 
ter-claim of  the  within-named  C.  D.  within  days  from 
the  service  of  this  defence  and  counter-claim  upon  you,  you 
will  be  liable  to  have  judgment  given  against  you  in  your 
absence. 

Appearance  to  be  entered  at 
33 
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App,  u*  No.  3. 

Notice  of  Payment  into  Court. 

[Heading  as  in  Foim  1\ 

Take  notice  timt  the  defendant  has  paid  into  Court  $ 
and  says  that  the  sum  is  enough  to  satisfy  the  plaintiff's 
claim  [or,  the  plaintiff's  claim  for,  etc.] 

Dated  the  day  of  ,  A.  D.  19     . 

ToMr.  X.  Y, 

Plaintiff's  Solicitor. 

Defendant's  Solicitor. 


No.  4. 

Acceptance  of  Sum  paid  into  Coukt. 

[Heading  as  in  Form  1\ 

Take  notice  that  the  plaintilT  accepts  the  sum  of  $ 
paid  by  you  into  Court  in  satisfaction  of  the  claim  in  res- 
pect of  which  it  is  paid  in. 

To 


No.  5. 

Confession  of  Defence. 

[Heading  as  in  Form  i]. 

The  plaintiff*  confesses  the  defence  stated  in  the         para- 
graph of  the  defence  [or,  of  the  defendant's  further  defence. 
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No.  6.  ii'i*^  J*;  , 

Intsrrogatobies. 

In  the  Supi'eme  Court  of  Newfoundland, 

Between  A.  B.,  ,  pliiintiff, 

and 

C.  D.,  R  F.,  and  G.  H..  .  defendants. 

Interrogatories  on  behalf  of  the  ubovo-named  [plaintift* 
or  defendant,  C.  D.]  for  the  examination  of  the  above-named 
[defendant,  E.  F.  and  G.  H..  or  plaintiff]. 

1.  Did  not,  etc. 

2.  Has  not,  etc. 

&c.,  &c.,  &c. 

[The  defendant,  E.  F.,  is  reqnired  to  answer  the  in  ten  o- 
gatories  nnmbered  ]. 

[The  defendant,  G.  H.,  is  required  to  answer  the  inter- 
rogatories numbered  ]. 


No.  7. 

Answer  to  Interrogatories. 

[ffeciding  as  in  Fonn  5\ 

The  answer  of  the  above-named  defendant,  E.  F.,  to  the 
interrogatories  for  his  examination  by  the  above-named 
plaintiff. 

In  answer  to  the  aiid  interrogatories,  I,  the  abovo-numed, 
E.  F.,  make  oath  and  say,  as  follows : — 
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App.  B.  No.  8. 

ir«.  8. 

Affidavit  as  to  Documents. 

[Heading  as  in  Fonn  1\ 

I,  the  above-named  [plaintiff  or]  defendant,  C.  D ,  make 
oath  and  say,  as  follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relat- 
ing to  the  matters  in  question  in  this  suit  set  forth  in  the 
\if  deponent  objects  to  piodnce  any  docnmenis  add.  first  and 
second  parts  of  the]  first  schedule  hereto. 

2  [State  objection,  if  any,  to  produce  documents  in  second 
part  of  the  Jirst  schedule  and  grounds  thereof  \ 

3.  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  question  in 
this  suit  set  forth  in  the  second  schedule  hereto. 

4.  The  last-mentioned  documents  were  last  in  my  posses- 
sion or  power  [state  when,  and  tvhat  has  since  become  of  tftem, 
and  in  whose  possession  they  7iow  are^, 

5.  According  to  the  best  of  my  knowledge,  information 
and  belief,  I  have  not  now,  and  never  had  in  my  possession, 
custody  or  power,  or  in  the  possession,  cui^lody  or  power  of 
my  solicitors,  or  in  the  possession,  custody  or  power  of  any 
other  person  on  my  behalf,  any  deed,  account,  book  of  ac- 
count, voucher,  receipt,  letter,  memorandum,  paper  or  writ- 
ing, or  any  copy  of  or  extract  fronj  any  such  document,  or 
any  otiier  docimient  whatsoever,  relating  to  the  matters  in 
question  in  this  suit,  or  any  of  them,  or  wlierein  any  entry 
has  been  made  relative  to  such  matters,  or  any  of  them. 
other  than  and  except  the  documents  set  forth  in  the  fii-st 
and  second  schodnies  hereto.     [Schedules]. 

Sworn,  etc. 
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No.  9.  App.  B. 

Notice  to  Pkoducb  Documents. 

[Heading  as  in  Fw^i  i]. 

Take  notice  that  the  [plaintiff  or  defendant]  requires  you 
to  produce  for  his  inspection  the  following  documents  re- 
ferred to  in  your  ,  namely  : 

Dated,  etc. 

[Signed],  X.  Y., 

Solicitor  for  the 

To 


No.  10. 

Notice  to  Inspect  Documents. 

[Heading  as  in  Foi^m  1\ 

Take  notice  that  you  can  inspect  the  documents  mentioned 
in  your  notice  of  the  day  of  .  A.  D.  18      ,  at 

my  office,  on  next  the  inst.,  between  the  hours 

of        and         o'clock. 

Dated,  etc. 

[Signed],  etc. 
To 


No.  11. 

Notice  of  Objection  to  Give  Inspection. 

[Heading  as  in  Form  7.] 

Take  notice  that  the  objects  to  give  you  in.«?pec- 

tinn  of  [if  the  objection  is  to  part  only  insert  "part  of,"  ami 
add,  vizi,  specifying  the  documents  after  tlie  date^  tlie  docu- 
nuMits  mentioned  in  your  notice  of         day  of  ,  on  the 

ground  that  [if  to  part  only  continue,  "  but  take 

notice  that  you  can  inspect  the  remainder  of  the  documents 
therein  referred  to  at,  &c.] 

Dated,  &c. 

(Signed),  &c. 
To 
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App.  B.  No.  12. 

N6i.  IS  A  13. 

Notice  to  Admit  Documents. 

[Heading  as  in  Fomi  L] 

Take  notice  that  the  in  this  cause  proposes  to 

admit  in  evidence  the  several  documents  hereunder  specified 
and  that  the  same  may  be  inspected  by  the  ,  or  his 

solicitor,  at  on  ,  between  the  hours  of  ; 

and  the  is  hereby  required,  within  forty-eight  hours 

from  tiie  last  mentioned  hour,  to  admit  that  such  of  the  said 
documents  as  are  specified  to  be  originals  were  respectively 
written,  signed,  or  executed  as  they  purport  respectively  to 
have  been ;  that  such  as  are  specified  as  copies  are  true 
copies ;  and  that  such  documents  as  are  stated  to  have  been 
served,  sent  or  delivered,  were  so  served,  sent  or  delivered 
respectively ;  saving  all  just  exceptions  to  the  admissibility 
of  all  such  documents  as  evidence  in  this  cause. 

Dated,  &c. 

(Signed), 

[Here  describe  the  documents.] 


No.  13. 

Notice  to  Admit  Facts. 

[Heading  as  in  Form  L] 

Take  notice  that  the  in  this  cause  requires  the 

to  admit  for  the  purposes  of  this  cause  only,  the 
several  facts  respectively  hereunder  specified ;  and  the 
is  hereby  required,  within  two  days  from  the  service  of  this 
notice,  to  admit  the  said  several  facts,  saving  all  just  excep- 
tions to  the  admissibility  of  such  facts  as  evidence  in  this 
cause. 


Dated,  &c. 

(Signed), 


To 
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The  facts,  the  admission  of  which  is  required,  are: —  AppB* 

No*  14* 

1.  That  John  Smith  died  on  1st  January,  1904, 

2.  That  ho  died  intestate, 

3.  That  James  Smith  was  his  only  lawful  son. 

4   That  Julius  Smith  died  on  the  1st  of  April.  1903. 
5.  That  Julius  Smith  was  never  married. 


No.  14. 

Admission  of  Facts  Pursuant  to  Notice. 

[Heading  as  in  Form  1.] 

The  in  this  cause,  for  the  purposes  of  this  cause 

only,  hereby  admits  the  several  facts  respectively  hereunder 
specified,  subject  to  the  qualifications  or  limitations,  if  any, 
hereunder  specified,  saving  all  just  exceptions  to  the  admis- 
sibility of  such  facts,  or  any  of  them,  as  evidence  in  this 
cause. 

Provided  that  this  admission  is  made  for  the  purposes  of 
this  action  only,  and  is  not  an  admission  to  be  used  against 
the  on  any  other  occasion,  or  by  anyone  other  than 

the  [or  party  requiring  the  admission\ 

Dated,  &c. 

(Signed), 
To 


Facts  AdDiitted. 


Qualifications  or  Limitations,  if  any, 
subject  to' which  they  are  admitted. 
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App.  B.  No.  15. 

Nob.  15  *  10. 

Notice  to  Vroducb, 

[Heading  a$  in  Foiin  1.] 

Tiike  notice  that  you  are  hereby  required  to  produce  and 
nhow  to  the  Court  on  the  trial  of  this  all  books, 

papers,  letters,  copies  of  letters  and  otlier  writings  and  docu- 
ments in  your  custody,  possession  or  power,  containing  any 
entry,  memorandum,  or  minute  relating  to  the  matters  in 
question  in  this  ,  and  particularly 


Dated,  &c. 


•(Signed),  &c. 


No.  16. 

Affidavit  of  Service  of  Notice  to  Produce  and  Admit. 

[Heading  as  in  Form  1]. 

I,  ,  of  ,  solicitor  for  the  above-named 

,  make  oath  and  say  as  follows: — 

1.  I  did  on  the  day  of  ,  19  ,  between  the  houi*s 
of          and           ,  serve                the  above-named 

with  a  notice  to  produce  in  this  action  a  true  copy  whereof 
is  hereto  annexed  and  marked  "A,"  by  leaving  the  same  at 
his  office  or  place  of  business  situate  at 

2.  I  did  also  on  the  day  of  ,  aforesaid,  between 
the  hours  of  and  ,  serve  the  said  with  a 
notice  to  admit  in  this  action  a  true  copy  whereof  is  hereto 
annexed  and  marked  "  B,"  by  leaving  the  same  at  his  office 
or  place  of  business  as  aforesaid. 

3.  The  notice  to  produce  mentioned  and  referred  to  in  the 
said  notice  to  admit  is  the  notice  to  produce  a  copy  whereof 
is  hereto  annexed  and  marked  "  A." 

Sworu,  cfec. 
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No.  17.  Ai^P.^-.n 

Nub.  IT*1D» 

Issue. 

[Heading  as  in  Form  i]. 

Whereas  A.  B.  affirms,  and  C.  D.  denies,  [here  state  the 
question  o?'  questions  of  fact  to  be  irM],  and  it  has  been 
ordered  by  the  Hon.  Mr.  Justice  that  the  said  ques- 

tion  shall  be  tried  [here  state  mode  of  trial,  whethei^  with  or 
without  a  ju7y],  therefore  let  the  same  be  tried  accordingly. 


No.  18. 

Notice  op  Trial. 

[Heading  as  in  Form  1]. 

Take  notice  of  trial  of  this  action  [or  of  the  issues  in  this 
action  ordered  to  be  tried,  or,  as  the  case  may  be]  in  two  daya 
hereafter,  and  that  the  Court  will  be  moved  on  the 

day  of  ,  19     ,  at        o'clock  in  the  forenoon,  or 

so  soon  thereafter  as  counsel  can  be  heard  by  ,  fcr 

a  day  to  be  set  for  the  hearing. 


Dated,  etc. 
To,  etc. 


[Signed],  etc 


No.  19. 

Notice  of  Motion. 

[Heading  as  in  Form  1]. 

Take  notice  that  the  Court  will  be  moved  on  the 

day  of  ,  19      ,  at         o'clock  in  the  forenoon, 

or  so  soon  thereafter  as  counsel  can  be  heard  by  , 

that 

Dated,  etc. 

[Signed],  etc. 

To,  etc. 

34 
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afp  b*  No.  20. 

Notice  of  Discontinuance 

[Heading  as  in  Form  1], 

Take  notice  that  the  plaintiff*  hereby  [wholly  discontinues 
this  action,  or  withdraws  so  much  of  his  claim  in  this  action 
as  relates  to,  etc.,  and,  if  not  against  all  the  dcfendantSj  add 
"  as  against  the  defendant,"  etc,] 

Dated,  etc. 

[Signed],  etc. 

To,  etc. 


No.  21. 

Notice  of  Cross-examinatiok  of  Deponents  at  Trial, 

[Heading  as  in  Forvi  1], 

Take  notice  that  the  intends  at  the  trial  of  this 

action  to  cross-examine  the  seveml  deponents  named  and 
described  in  the  schedule  hereto,  on  their  affidavits  therein 
specified.  And  also  take  notice  that  you  are  hereby  required 
to  produce  the  Kiid  deponents  foi  such  cross-examination 
before  the  Court  aforesaid. 

Dated,  etc. 

[Signed], 

To 

^Schedule  above  re/e7red  to]. 
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No.  22.  App. ». 

Notice  of  Renewal  of  Writ  of  Execution. 

[Heading  as  in  Form  1], 

Take  notice  that  the  wrifof  issued  in  this  actioti 

directed  to  the  Sheriff  of  Newfoundhmd,  and  bearing  date 
the  day  of  ,  19       ,  has  been  renewed  for  one 

year  from  the        day  of  ,  19      . 

Dated,  etc. 

[Signed],  etc. 

To  the  Sheriff  of  Newfoundland. 


No,  23 
Affidavit  under  Order  XTII. 
[Heading  as  in  Form  1\ 
I,  ,  o!  ,  make  oath  and  say  as  follows : — 

1.  The  defendant  ,  is  justly  and  truly  indebted 
to  me  in  the  sum  of  %  for  ,  and  was  so 
indebted  at  the  commencement  of  this  action.  The  parti- 
culars of  the  said  claim  appear  by  the  statement  of  claim 
herein. 

2.  I  verily  believe  that  tliere  is  no  defence  to  this  action. 
Sworn,  &c. 


No.  24. 

Affidavit  of  Service  of  Summons. 

*  [Heading  as  in  Form  1]. 

I,  (name,  address  and  occupation  of  deponent),  make  oatli 
and  say  as  follows : — 

1.  I  did  on  the  day  of  ,  19     ,  before  tlio 

hour  of  five  (one,  if  served  on  Sattirday)  in  the  afternoon, 
serve  ,  solicitor  for  the  above-named  defendant, 


Digitized  by 


Google 


No*,  ns  m  ««. 


The  Judieaiurt  Ad,  lUO^. 

App.  B*  ^  ^^      (or,  the  above-ncmed  defendant,  who  appeared  in  person),  in 
this  action,  with  a  true  copy  of  the  summons  now  produced 
and  shown  to  me,  marked  "A,"  by  leaving  it  at 
address  for  service  in  this  action. 

2.  I  did  also  at  the  same  time  leave  with  the  said 
a  true  copy  of  the  affidavit  of  (if  any  exhibits  wy, 

and  exhibits  therein  referred  to)  to  be  used  in  support  of 
such  summons. 

Sworn,  &c. 


No  25. 

Affidavit  of  Service  of  Writ  of  Sommons  on  Company. 

[Heading  as  in  Form  1]. 

I,  (name,  address  and  occupation  of  depontnt),  of 
make  oath  and  say  as  follows : — 

I  did  on  the  day  of  ,  19     ,  serve  the  above- 

named  defendants  [name  of  company  served']  with  a  true  copy 
of  the  writ  of  summons  and  statement  of  claim  in  this  action 
by  leaving  the  same  at  [add  place  of  service\  or  sending  the 
same  by  post  in  a  prepaid  letter  or  €n\H  lope  addressed  to 
the  company  at  [add  address],  whicli  is  thi*  registered  office 
of  the  said  defendant  company. 

Sworn,  &c. 


I 


No.  26. 

Affidavit  of  Service  of  Writ  of  Summons  ok 

Manager  of  Partnership. 

[Heading  as  in  Foi^n  7.] 

I,  [name,  address  and  occupation  of  deponent]  of  > 

make  oath  and  say  as  follows : — 

1.  I  did  on  the        day  of  ,  at  ,  being  the 

principal  place  of  business  of  the  nbove-named  defeijda"^ 
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partnership  within  the  jurisdiction  of  this  Honorable  Court,  App.  b. 
personally  serve  ,  the  person  having  at  the  time  of  ^^•■*  •''  *  *" 

such  service  the  control  or  management  of  the  said  partner- 
ship businsss  there,  with  a  true  copy  of  the  writ  of  summons 
and  statement  of  claim  in  this  action. 

2.  I  did  at  the  same  time  deliver  to  the  person  so  served 
ns  aforesaid,  a  notice  in  writing  that  the  said  writ  of  sum- 
mons was  served  upon  him  as  the  person  having  the  control 
or  management  of  the  partnership  business  of  the  said  de- 
fendant firm. 

Sworn,  Ac. 


No.  27. 

NoTicB  OF  Service  on  Manager  of  Partnership. 

[Heading  as  in  Form  1.] 

Take  notice  that  tlie  writ  with  statement  of  claim  served 
herewith  is  served  on  you  as  the  person  having  the  control 
or  management  of  the  partnership  business  of  tlie  above- 
named  defendant  firm  of  ,  and  also  as  a  partner  in 
the  said  firm  [if  the  person  served  tvith  the  writ  is  served  in 
tlu  iioo  capacities  of  manager  and  partner,  this  clause  shoidd 
he  left  standing ;  if  he  is  served  as  manager  only,  it  should  be 
struck  out] 

Plaintiff's  Solicitor. 


No,  28. 

Affidavit  of  Service  of  Notice  of  Writ  of  Summons. 

[Heading  as  in  Form  J.] 

I  [deponent's  name,  address  and  descriptio7i],  make  oath  and 
say  as  follows  : — 

I  did  on  the  day  of  ,  at  ,  in  the 

[Empire,  Kingdom  or  Bepiiblic],  serve  the  above-named  de- 
fendant personally  with  a  notice  of  the  writ  of  summons 
iind  statement  of  claim  in  this  action,  a  duplicate  of  which 
notice  is  hereunto  annexed,  marked  "  A," 

$worn,  (SfQ. 
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M*p  B-  No.  29. 

Affidavit  in  Support  of  Order  for  Substitutbd 
Service. 

[Heading  as  iti  Form  i.] 

I,  ,  of  ,  clerk  to  ,  of  , 

solicitor  to  tha  above-named  plaintiff,  make  oath  and  say  as 
follows : — 

1.  Having  been  directed  by  to  serve  the  above- 

named  defendant  with  a  copy  of  the  writ  of  summons  and 
statement  of  claim  in  this  action,  I  did  on  the  day  of 

,  attend  for  the  purpose  of  serving  a  copy  of  the 
said  writ  and  claim  at  (describe  effo7is  to  ejfect  service), 

I  have  made  all  reasonable  efforts  and  used  all  due  Dieans 
in  my  power  to  servo  the  said  defendant  personally  with  a 
copy  of  the  said  writ,  but  I  have  not  been  able  to  do  so. 


No.  30. 

Affidavit  of  Substitoted  Service  by  Post. 

[Heading  as  in  Form  7.] 

I,  \name,  address  and  occupation  of  deponent),  of 
make  oath  and  say  as  follows : — 

I  did  on  the  day  of  ,  serve  the  above-named 

defendant  with  a  true  copy  of  the  writ  of  summons  awd 
statement  of  claim  in  this  action,  and  a  true  copy  of  ^"^ 
order  of  for  substituted  service  herein,  by  posting 

tlie  Si\me  at  the  post  office  in  a  prepaid  letter  or 

envelope  addressed  to  the  said  defendant  at 
pursuant  to  the  said  order. 


Digitized  by 


Google 


Appendix  B. — Notices.  S5FI 

Affidavit  on  Interpleader. 

[Heading  as  in  Fomi  1.] 

I,  ,  of  ,  the  defendant  in  the  above 

action,  make  oath  and  say  as  follows : — 

1.  The  writ  herein  was  issued  on  tlje  day  of 

19     ,  and  was  served  on  rae  on  the  day  of  ,19 

2.  The  action  is  brought  to  recover  The 
said  is  (or  are)  in  my  possession,  but  I  claim  no 
interest  therein 

3.  The  right  to  the  said  subject  matter  of  this  action  has 
been  and  is  claimed*  by  one  ,  whof 

4.  I  do  not  in  any  manner  collude  with  the  said 

or  with  the  above-named  plaintiff,  but  I  am  ready  to  brin<^ 
into  Court,  or  to  pay  or  dispose  of  the  said  in  such 

manner  as  the  Court  may  order  or  direct. 

Swoi-n,  Ac. 

No.  32. 

Notice  of  Claim  to  Goods  Taken  in  Execution. 

Take  notice  that  A.  B.  has  claimed  the  goods  (or  certain 
goods)  {where  only  certain  goods  are  claimed,  here  enumerate 
them)  taken  in  execution  by  the  Sheriff  of  Newfoundland, 
under  warrant  of  execution  issued  in  this  action.  You  are 
hereby  required  to  admit  or  dispute  the  title  of  the  said 
A.  B.  to  the  said  goods,  and  give  notice  thereof  in  writing 
to  the  said  Sheriff  within  four  days  from  the  receipt  of  this 
notice,  failing  which  the  said  Sheriff  may  issue  an  inter- 
pleader summons.  If  you  admit  the  title  of  the  said  A.  B. 
to  the  said  goods,  and  give  notice  thereof  in  manner  afore- 
said to  the  said  Sheriff,  you  will  be  only  liable  for  any  fees 
and  expenses  incurred  prior  to  the  receipt  of  the  notice  ad- 
mitting the  claim. 

Dated,  &c. 

(Signed), 

Sheriff. 
To  the  plaintiff, 

*  If  claim  in  writing,  make  the  writing  an  exhibit 
t  State  expectation  of  suit^  or  that  he  has  already  sued. 
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Aiit**u.     .^  No  33. 

Notice  of  Plaintiff  of  Admission  or  Dispute  of 
TiTLi  OF  Claimant. 

Take  notice  that  I  adroit  (or  dispute)  the  title  of  A.  B  to 
tlic  goods  (or  certain  of  the  goods,  viz,  set  them  ou^; seized 
by  you  uniler  the  execution  issued  under  the  judgment  in 
tins  action. 

(Signed),  Plaintiff, 

or  Solicitor. 

To  the  Sheriff  of  Newfoundland,  1 
and  his  Deputies.  J 


L 


No.  34. 

Notice  of  Change  of  Solicitors. 

[Heading  as  in  Form  7.] 

Take  notice  that  (name  and  address  of  nao  solicitor),  of 

,  has  (or  have)  been  appointed  to  act  as  the 

solicitor  of  the  above-named  (plaintiff  or  defendant;  t//<w 

01U  or  more  of  several  defendants  naming  the  defendant  or  dt- 

fendanis),  in  the  place  of  {name  of  original  solicitor). 

The  address  for  service  of  the  above-named  (new  solicitor) 
is 

Dated,  &c. 

Yours,  &c., 

(Signature  of  new  solicitor). 

To  the  above-named  defendant  (or  plaintiff), 
or  his  (or  their)  solicitor. 
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APPENDIX  C.  iL""'?'*.. 

Seen.  I  £  11. 


FORMS  OF  STATEMENT  OF  CLAIM. 


section  l 

General  Form. 

19    ,    No. 

In  the  Supreme  Court. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Statement  of  Claim  : 
The  plaintiff,  Ac,  (07-) 

The  plaintifif's  claim,  is,  &c.  (to  be  filled  up  in  manner  eic- 
emplified  in  the  following  forms). 

The  plaintiff  claims  (as  in  follomng  foi^is). 
The  day  of 


SECTION  II. 

Actions  on  Contracts. 

No.  1. 

The  plainti£f^s  claim  is  for  the  price  of  goods  sold  and  de- 
livered, and  general  account. 

1900 — Slst  Dec. — Items  (or,  if  it  he  so,  Account 

furnished  for  this  year)  . .  S 


$ 


19  _31st  Dec— Credits 
Balance  due 
35 
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See,  II* 

The  phiintiff*8  claim  is  for  money  received  by  the  defen- 
dant for  the  use  of  the  plaintiff. 

Particulars : 
19     . 

Ist  Jan. — To  amount  of  rents  of  No.  5,  Smith 

street,  collected  by  the  defendant .   S 

let  Feb. — To  cash  paid  to  the  defendant  . .   S 


Amount  due  ...  S 

% 


No,  3. 


The  plaintiff's  claim  is  against  the  defendant,  as  maker  of 
!i  promissory  note  for  S  ,  dated  ,  payable 

four  months  after  date. 


Particulars : 


Principal 
Interest 


Amount  due 


No.  4. 


The  plaintiff's  claim  is  against  the  defendant,  as  acceptor 
of  a  bill  of  exchange  for  S  ,  dated  ,  drawn 

by  A.  B.,  payable  three  months  after  date  to  the  order  of 
E.  F.,  and  endorsed  to  tlie  plaintiff. 

Particulars : 

Principal  due S 

Interest     . .         $ 


Amount  due  ...  $ 

% 
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No.  5.  App.  c, 

Sec.  n* 

The  pliiinUfl'e  cliiira  is  against  the  defendant,  A.  B-,  as 
acceptor,  and  against  the  defendant,  C.  1).,  as  drawer,  of  a 
bill  of  exchange  for  $  ,  dated  ,  payable 

three  months  after  date,  and  endorsed  by  the  defendant, 
C.  R,  to  the  plaintiff,  of  the  dishonour  of  wliich  on  pre- 
sentation the  defendant,  0.  D.,  had  notice. 

Particulars :  (as  in  Fo7in  S). 


No.  6. 


The  plaintiff's  claim  is  against  the  defendant  as  drawer 
of  a  bill  of  exchange  for  %  ,  dated  ,  drawn 

upon  A.  B«,  payable  to  the  plaintiff  three  months  after  date, 
which  was  duly  presented  for  payment  and  dishonoured,  but 
A.  B.,  had  no  effects  of  the  defendant,  nor  was  tliere  any 
consideration  for  the  payment  of  the  said  bill  by  the  said 
A.  B. 

Particulars :  (as  in  Form  S). 


No.  7. 


The  plaintiCTs  claim  is  for  principal  and  interest  due  upon 
the  defendant's  bond  to  the  plaintiff,  dated 
conditioned  for  payment  of  S  ,  on  the 

Particulars :  (as  in  Fonn  S), 


No.  8, 


The  plaintiff's   claim    is  for  principal  and  interest  due 
under  covenant  in  a  deed,  dated  the  day  of 

(state  names  of  parties  to  the  deed). 

Particulars :  (as  in  Foi^m  S). 


•  » 
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So«.   If, 

The  plaiutifl's  clnim  is  for  money  in  which  the  defendant, 
as  a  member  of  the  company,  is  indebted  to  the 

plaintiffs  (being  a  company  incorporated  under  the  Com- 
panies' Act,  1899)  for  allotment  money  of  per 
share  on  shares  in  the  company  allotted  to  the  de- 
fendant as  such  member,  at  his  request,  for  calls 
of  $  each  upon  shares  in  the  company  of 
which  the  defendant  is  a  holder,  whereby  an  action  has  ac- 
crued to  the  plaintiffs. 

Particulars  : 

19     ,  Allotment  of         shares  to  the  defendant, 

at  S  per  share    . .  . .   S 

Ist  call  at  S  per  share 

2nd    do.  do. 


Amount  due 


No.  10. 


The  plaintiff's  claim  is  for  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  to  E.  F.  under  the  following  guar- 
antee. 

2nd  February,  1904. 
Sir,— 

In  consideration  of  your  supplying  goods  to  E.  F.,  I  under- 
take to  see  you  paid. 

Yours,  &c., 

C.  D.  (Defendant). 

To  Mr.  A.  B.  (Plaintiff). 

Particulars : 

25th  March — 55  tons  coal  at  $  per  ton  . .  S 


Amount  due  $ 


Digitized  by 


Google 


Appendix  G, — Forms  cfSkUement  of  Claim  'W^ 


No.  11.  t^i^\^: 

S«c,  111- 


The  plaintiff's  claim  is  against  the  defendant,  A.  B.,  us 
piincipiil,  and  against  the  defendant;  C.  I).,  as  surety,  for 
the  price  of  goods  sold  and  delivered  by  the  pkinlii!"  to 
A.  B.  on  the  guarantee  by  C.  D.,  dated  the 

Particulars : 


No.  12. 


The  plaintiff's  claim  is  against  the  defendants  as  trustees 
under  a  certain  indenture,  dated  ,  ut^d  made 

between  and  ,  whereby  S  invested 

on  mortgage  of  land  at  ,  was  vested  in  tlie  de- 

fendants as  trustees  upon  trust  to  pay  the  income  thereof 
half  yearly  to  the  plaintiff. 

Particulars : 


section  iii. 

Actions  of  an  Equitable  Nature. 

No.  1. 

The  plaintiff  is  a  creditor  of  X.  Y.,  deceased,  of  whom  the 
defendant  C  D.  is  executor  (or,  administrator). 

Particulars  of  the  claim  : 

Principal  due  on  the  bond  of  the  testator  (or, 
intestate),  dated  the  day  of  .  .   S 

Interest  from  the  day  of  ,  at 

5  per  cent. 


Amount  due 


The  plaintiff  claims  to  be  paid  the  amount  due  to  him  or 
to  h(vve  the  estatie  of  the  s^id  X  Y.  administered 
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Auv  ^^  No.  2 

Sec,  III. 

1.  The  plaiutiff  is  residuary  legatee  of  A.  B.  of  , 

who  died  ,  having  made  his  will  dated,  ,  aud 

appointed  the  defendants  his  executors,  who  proved  his  will 
on 

2   The  defendants  have  been  guilty  of  wilful  default  in 
not  getting  in  certain  property  of  the  testator. 

3.  The  wilful  default  on  which  the  plaintiff  relies  is  as 
follows :     (Insei't  particulars) 

The  plaintiff  claims : 

(1)  Account  of  testator's  estate  on  footing  of  wilful  de- 

fault ; 

(2)  Administration  of  the  testator's  estate. 


No.  3. 


1.  The  plaintiff  on  entered  into  partnership 
articles  with  the  defendant  for  years. 

2.  The  defendant  has  broken  the  partnership  articles  as 
follows: — 

(a). 

(b). 

(c). 

The  plaintiff  claims : 

1.  Dissolution. 

2.  Accounts  aud  enquiries. 

3.  A  receiver  and  manager. 
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1.  The  plaintiifs  are  executors  of  A,  deceased. 

2.  From  the  year  till  his  death,  A  employed  the  de- 
fendant as  his  confidential  agent  in  the  management  of  a 
large  building  estate  at 

3.  The  defendant  as  such  agent  received  large  sums  of 
money  for  the  said  A,  for  whicli  he  refuses  to  account. 

The  plaintiifs  claim : 

1.  Accounts  of  all  sums  received  and  paid  by  the  de- 
fendant as  agent  of  A. 

1.  Payment  of  the  amount  found  due. 


No.  5. 


1.  The  plaintiff  is  mortgagee  of  lands  belonging  to  the 
defendant. 

2.  The  following  are  the  particulars  of  the  mortgage : 

a.  (Date  and  names  of  mortgagor  and  rruyrtga^gee) 

b.  (Slim  secured), 

c.  (Rate  of  inteo'est). 

d.  (Property  subject  to  mortgage;. 

e.  (Amount  now  due). 

(If  the  plaintiff* s  title  is  a  denvative  title,  state  shortly  the 
assignments  under  which  he  claims), 

(If  plaintiff  is  mortgagee  in  possession,  add), — 

3.  The  plaintiff  took  possession  of  the  mortgaged  property 
on  the  day  of  ,  and  is  ready  to  account  as 
mortgagee  in  possession  from  that  time. 

The  plaintiff  claims  payment,  or  in  default,  sale  or  forc- 
cloBure  (and  possession). 
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App,  c-  No.  6. 

Sl^c.  III. 

1.  The  plain tii!  is  mortgagor  of  lands  of  which  the  defen- 
dant is  the  mortgagee. 

2.  The  following  are  the  particulars  of  the  mortgage : 
a   (Date). 

b.  (Sicm  secured), 

c.  (Bate  of  interest). 

d.  (Property  subject  to  mortgage), 

(If  the  plaintiff  *s  title  is  deHvative,  state  shortly  the  deeds 
under  which  he  claims). 

(If  defendant  is  mortgagee  in  possession,  add), — 

3.  The  defendant  has  taken  possession  (or,  has  received 
the  rents)  of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem  the  said  premises,  and  to 
liave  the  same  reconveyed  to  him  (and  to  hav^  possession 
thereof). 


No.  7. 


I    On  A  and  the  defendant  B  deposited  with 

the  plaintiff  Newfoundland  Government  debentures  as  se- 
curity for  a  debt  of  $  ,  and  interest  at  5  per  cent,  due 
from  A  and  the  defendant  6  to  the  plaintiff. 

2.  A  died  on 

3.  On  ,  administration  of  the  estate  of  A  was 
granted  to  the  defendant  C. 

4.  S  for  interest  is  owing  to  the  plaintiff  on  the 
security  of  the  said  debentures. 

The  plaintiff  claims : 

1.  Sale  of  said  debentures. 

2.  Application  of  the  proceeds  in  payment  of  his  debt 
8.  Distribution  of  the  surplus  among  the  parties  entitled. 
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No.  8.  ^PP-^ 

1.  By  an  agreement  {or,  letters),  dated  ((n\  made  verbally 
at  interviews  on  or  about)  the  day  of  ,  the 
defendant  agreed  to  sell  to  the  plaintiff  the  Home  Farm  near 
Topsail  for  $             .    The  sale  was  to  be  completed  on  the 

day  of 

{If  the  agreement  was  verbal,  add), — 

2.  The  agreement  so  entered  into  has  been  part  performed 
as  follows  (state  ho^v). 

The  plaintiff  claims  performance  of  the  above  agreement, 
and  that  the  defendant  may  be  ordered  to  execute  a  proper 
conveyance  of  the  premises  to  the  plaiatiflf  {stating  in  each 
case  xohat  the  defendant  is  required  specifically  to  do), 


No.  9. 

1.  By  will  dated  ,  A  bequeathed  Whiteacre  to 

B.  C.  and  D  as  tenants  in  common. 


2.  On 

,  A  died. 

;^.  On 

,  A's  will, was  proved. 

4.  On 
of  Whiteacre. 

,  B  conveyed  to  the  plaintiff  his  share 

5.  On  ,  C  conveyed  his  share  to  the  defen* 
danU  on  trust  for  sale. 

6.  By  will  dated  ,  D  bequeathed  his  share 
among  his  children  equally. 

7.  On  ,  D  died. 

8.  On  ,  D's  will  was  proved. 

9.  There  were  ten  children  of  D  living  at  his  decease, 
some  of  whom  have  since  died. 

10.  Whiteacre  consists  of  a  dwelling-house  and  grounds. 

11.  A  sale  of  the  property  and  a  division  of  the  proceeds 
will  be  more  beneficial  than  a  division  of  the  property. 
The  plaintiff  claims : 

36 
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A\yp.  c.  A  division  of  Whiteacre  ainoiig  the  parties  interested  (or, 

socB*  IV     V.     ^^  g^^j^  ^j  Whiteacre  and  distribution  of  the  proceeds  among 
the  parties  inti»rested)i 


SKCTION  IV. 

Probate  Actions. 

No.  1. 

The  plaintiff  is  one  of  the  next-of-kin  of  C.  D.,  late  of 
,  deceased,  who  died  on  or  about  the 
day  of  ,  intestate,  leaving  him  surviving 

The  plaintiff  claims : 

A  grant  to  him  of  letters  of  administration  of  the  estate 
of  the  deceased. 


No.  2. 


The  plaintiff  is  tlie  executor  appointed  under  the  will  of 
C,  D.,  late  of  ,  deceased,  who  died  on  the 

day  of  ,  the  said  will  bearing  date  the  day 

of  ,  and  u  codicil  thereto  the  day  of 

The  plaintiff  claimd : 

That  the  Court  shall  decree  probate  of  the  said  will  and 
codicil  in  solemn  form  of  law. 


section  v. 

Actions  for  Damages  for  Breach  of  Contract  or  Duty 

No.  1. 

1 .  The  plaintiff  has  suffered  damage  by  breach  of  contract 
for  sale  and  delivery  by  the  defendant  to  the  plaintiff  of 
tons  of  ,  to  be  delivered  at  ,  on  the 

day  of  ,  at  $  per  ton. 
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2,  The  defendant  did  not  deliver  any  (or,  tons,  eis^j^p.  c, 

the  case  may  he)  of  the  said  ^*^'  ^ ' 

Particuhirs  of  damage : — 

Loss  of  profit,  at  %  per  ton  on  tons,  $ 

The  plaiutift'  chiiins  $ 


No.  2. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  con- 
tract between  the  plaintiff  and  the  defendant  for  sale  and 
delivery  of  100  sacks  of  flour,  known  as  seconds,  at 

per  sack. 

2.  80  sacks  delivered  were  inferior  to  seconds  and  20  sacks 
were  not  delivered. 

Particulars  of  damage : — 

80  sacks  At  S 

20  sacks  at 


The  plaintiff  claims  S 


No.  3. 


1.  The  plaintiff  has  suffered  damage  by  breach  of  a  char- 
ter party,  dated  the  .  between  the  plaintiff  and  the 
defendant  of  the  ship  "  Mary." 

2.  The  ship  was  detained  at  the  port  of  loading 
Particulars  of  damage : — 

1902 — Jan.  1  "I    10  days'  detention  beyond  the 
to     J-     demurrage  days,  at  S 
Jan.  10  J     per  day  .  .  $ 

The  plaintiff  claims  S 
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1  The  plaintiff  has  suffered  damage  by  broach  of  con- 
tract by  bill  of  l.iding  of  goods  shipped  by  tlie  plaintiff  on 
board  the  "  Jane,"  signed  by  defendant  [or  by  the  master  of 
tiie  ship  as  agent  for  defendant],  dated  the         day  of 

2  Fifty  bales  of  cotton  were  delivered  in  a  damaged  con- 
dition. 

Particulars  of  damage  : — 

Fifty  bales  at  »  .  .       $ 

The  pkintiflf  claims  $ 


No.  5. 


The  plaintiff  was  interested  to  the  amount  of  f 
under  a  marine  policy  of  insurance  for  that  amount,  dated 
the        day  of  ,  19     ,  on  the  ship  "  Hero,"  subscribed 

by  the  defendant  for  S 
Particulars : — 

1.  Valued  or  open  :  Valued  at  S 

2.  Voyage  :  At  and  from  to 

3.  [(h\  Time :  From  noon  of  to  noon  of  ] 

4.  Premium  to  defendant :  $  ,  per  cent. 

5.  Perils  insured  against  causing  loss:  Of  the  seas. 

6    Loss  :  Total  [or  exceeding  3  per  cent.] 
The  plaintiff  claims  9 


No.  6. 


The  plaintin   has  suffered  damage  from  the  defendant's 
negligence  in  ciirrying  the  plaintiff  as^  a  passenger  by  rail- 
way from  to  ;  causing  personal  injuries 
to  the  plaintif!  in  a  collision  on  the 
day  of 
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Particulars  of  expeases,  &c. :  ^PP'-f- 

L088  of  15  weeks'  salary  us  clerk,  at  S         )*er 
week  .  .   $ 

Dr.  Smith         

Nurse  for  six  weeks     ... 


The  plaintiff  claims  S 


No.  7. 


1.  The  plaintiff  has  suffered  damage  from  the  defendant's 
negligence  in  his  conduct  for  the  plaintiff,  as  his  solicitor, 
of  business  undert4\ken  by  the  defendant  on  the  plaintiff's 
retainer. 

2.  The  negligence  was  in 
Particulars  of  damage : 

Taxed  costs  paid  to  defendant  on  disniissal  of 
action  . .   S 

The  plaintiff  claims  S 


No.  8. 


1.  By  a  repairing  covenant  contained  in  a  lease  under  seal 
from  the  plaintiff  to  the  defendant,  dated  the  day  of 

,  of  a  house,  No.         ,  Street,  for 

years  from  the  day  of  ,  the  defendant  cove- 

nanted to  keep  the  premises  in  such  repair  and  condition  as 
therein  mentioned. 

2.  The  premises  were  during  the  term  out  of  such  repair 
as  was  required  by  the  covenant. 

3.  They  were  yielded  up  out  of  such  repair  at  the  expira- 
tion of  the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  de- 
fendatit's  solicitor  on  the  day  of  ,  19   .  . 
The  plaintiff  claims  S 
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^^^''  ?■  -.  w.,  No.  9. 

Soirs.  \'  A  VI. 

1    The  plaintiff  has  suffered  damage  by  breach  of  promise 
by  the  defendant  to  marry  her  on  the  day  of  , 

{or,  within  a  reasonable  time,  which  elapsed  before  action), 
(or,  on  the  death  of  A.  B ,  which  happened  before  action). 

2.  Tlie  defendant  refused  to  marry  the  plaintiff  on  the 
day  of  ,  (or,  within  a  reasonable  time),  (or, 

on  the  death  of  A.  B.). 

Particulars  of  special  damage :  (as  t/u  case  may  he,  if  any). 

The. plaintiff  claims  $ 


SECTION  VI. 

Injunctions,  etc. 

No.  1. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrong- 
fully depriving  the  plaintiff  of  two  casks  of  oil  by  refusing 
to  give  them  up  on  demand  [or  throwing  them  overboard 
out  of  a  boat,  or  otherwise  depriving  the  plaintiff  of  them, 
^5  the  ease  may  he\ 

[If  any  special  damage  is  elaimed,  add] — 

Particulars  [fill  them  up]. 

The  plaintif!  claims  S 


No.  2. 

The  defendant  detained  from  the  plaintiff  the  plaintiff's 
goods  and  chattels,  that  is  to  say,  a  horse,  harness  and  gig. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels 
or  their  value,  and  S  for  their  detention- 
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No.  3.  App.  c. 

S«o.  VI. 

Tho  plaintiff'  luis  suffered  damage  from  personal  injuries 
to  the  plaintiff  and  damages  to  his  carriage,  caused  by  the 
defendant  or  his  servant  on  the  day  of  ,  negli- 

gently driving  a  cart  and  horse  in  Water  Street. 

Particulars  of  expenses,  etc. : 

Charges  of  Mr.  Smith,  surgeon  . .     S 

Charges  of  Mr.  Jones,  coachmaker  . . 

The  plaintiff  claims  $ 


No.  4. 

The  plaintiff,  as  executor  of  C,  D.,  deceased,  brings  Uiis 
action  for  the  benefit  of  Eva,  the  widow,  and  William  and 
Margaret  and  Dorothea,  tho  children  of  C  D.  (as  the  case 
may  be),  who  have  suffered  damage  from  the  defendarit's 
negligence,  in  carrying  the  said  C  D.  by  omnibus,  whereby 
the  said  C.  D.  was  killed  on  the  day  of 

Particulars  pursuant  to  statute  are  delivered  herewith. 

The  plaintiff  clainiR  $ 


No.  5. 


The  plaintiff  has  suffered  damage  from  injuries  to  his  ship 
the  "  Betsey,"  and  the  cargo  on  board  thereof,  by  a  collision 
with  the  ship  the  "Jane,"  caused  by  ihe  negligent  naviga- 
tion thereof  by  tho  defendant  or  his  servants  in  entering 
the  Narrows  of  St.  John's,  on  the  day  of  ,  19     . 

Particulars  of  loss  and  expenses : — 

1.  Charges  of  Jones  &  Co.,  shipwrights        ...  $ 

2.  Loss  of  use  of  ship  from  to 
Particulars  of  damage  to  cargo :  (Insert  them). 
The  plaintiff  claims  % 
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No.  6. 

The  defendant  luis  infringed  the  plaintiff's  patent  gmntcd 
for  the  term  of  fourteen  years  from  the  day  of 

for  certain  improvements  in  the  manufacture  of  iron  and 
steel,  whereof  the  plaintiff  was  the  firat  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defen- 
dant from  further  infringement  and  $  damages. 

Particulars  of  breaches  are  delivered  herewith. 


No.  7. 

1.  The  defendant  has  infringed  the  plaintiff's  trade  murk. 

2.  The  trade  mark  is  (describe  it). 

{If  the  plaintiff  is  not  the  (yriffincd  jyroprietor  of  the  trade 
mark,  show  shortly  how  the  title  is  derived). 

3.  The  following  are  the  acts  complained  of,  viz  :  (Set 
them  out). 

The  plaintifT  claims  an  injunction  to  restrain  the  defen- 
dant, his  servants,  and  agents,  from  infringing  the  plaintiff's 
said  trade  mark,  and  in  particular  from  (statiru/  any  parti- 
cular injunction  sought). 

The  plaintiff*  also  claims  an  account  or  damages. 


No.  8. 

The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  of  G.  H ,  the  (daughter 
and)  servant  of  the  plaintifl^ 

Particulars  of  special  damage  are  as  folluws : 

Loss  of  service  from  to  the  S 

Nursing  and  medical  attendance 


The  plaintiff  claims  $ 
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No.  9.  App.  c. 

Sec.  VL 

1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a 
house,  No.  22,  Bond  street,  in  which  are  the  following  an- 
cient lights : 

(1)  The  kitchen  window  in  the  basement  on  the  south 

side; 

(2)  The  two  back  dining-room  windows  on  the  ground 

floor  on  the  south  side ; 

(3)  The  landing  window  and  back  drawing-room  win- 

dow on  the  south  side. 

2.  The  defendant  is  erecting  a  building  which  will,  if  not 
stopped,  materially  diminish  the  light  coming  through  the 
said  windows. 

The  plaintiff  claims  an  injunction  to  restrain  the^  defen- 
dant, his  contractors,  servants  and  workmen,  from  continuing 
the  erection  of  the  building,  so  as  to  obstruct  or  diminish  the 
access  of  light  to  the  said  windows,  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the 
said  building  pulled  down,  or  damages  for  the  injury  he  will 
sustain  if  the  same  is  completed  and  not  pulled  down. 


No.  10. 

The  plaintiff  has  sufiFered  damage  from  ofit'ensive  and  pesti- 
lential smells  and  vapours,  caused  by  the  defendant  in  the 
plaintiff's  dwelling  house,  No.  120  James  Street. 
The  plaintiff  claims : — 

1.  $ 

2.  An  injunction  to  restrain  the  defendant  from  the  con* 
tinuauce  or  repetition  of  the  said  injury,  or  the  committal 
of  any  injury  of  a  like  kind  in  respect  of  the  same  property. 


No,  11. 


1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a 
farm  known  as  ,  through  which  there  runs  a  river 

known  as 

37 
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Avp,  o.  2.  The  defendant,  or  peisons  in  his  employ  pollute  the 

sce»  \x  water  of  the  said  river  by  passing  into  the  same  the  refuse 

of  the  defendant's  dye  works,  situated  higher  up  the  said 

river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defen- 
dant, his  servants  and  agents,  from  sending  from  the  said 
dye  works  into  the  said  river  any  matter  so  as  to  pollute 
the  watera  thereof,  or  to  render  them  \inwholesome  or  unfit 
for  use  to  the  injury  of  the  plain tifl  (or  as  the  case  may  be) 

The  plaintiff  will  also  claim  damages  in  respect  of  tiie 
said  nuisance. 


No.  12. 

1.  On  the  day  of  ,  the  defendant  issued  a  pros- 
pectus to  the  public  relating  to  the  A.  6.  Company,  liimited. 

2.  On  the  day  of  ,  the  plaintiff  received  a  copy 
of  this  prospectus. 

3.  The  plaintiff  subscribed  for  100  shares  in  the  Company 
on  the  faith  of  this  prospectus. 

4.  The  prospectus  contained  niisrepresentationp,  of  which 
the  following  are  particulars : — 

(a)  The  prospectus  stated  "  ,"  whereas  in 

fact 

(b)  The  prospectus  stated  "  ,"  whereas  io 

fact 

(c)  The  prospectus  stated  "  ,"  wheteas  in 

fact 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulars. 

6.  The  following  facts,  which  were  within  the  knowledge 
of  the  defendants,  are  material  and  were  not  stated  in  the 
prospectus. 

(a) 

(6) 
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7.  The  plaintiff  has  paid  calls  to  the  Company  to  the  ex-  App.  a 
tent  of  %  .  ^^''  ^^ 

The  plaintiff  claims : 

1.  Repayment  of  S  and  interest. 

2.  Indemnity. 


No.  13. 


The  plaintiff  has  suffered  damage  from  the  defendant  in- 
ducing the  plaintiff'  to  buy  the  good  will  and  lease  of  the 
George  public-house  at  ,  by  fraudulently  repre- 

senting to  the  plaintiff^  that  the  takings  of  the  said  public- 
house  were  S  a  week,  whereas  in  fact  they  were 
much  less,  to  the  defendant's  knowled<;e. 

Particulars  of  special  damage, 

(Fill  them  in.) 

The  plaintiff*  claims  S 


No.  14. 


The  defendant  maliciously  and  without  reasonable  and 
probable  cause  preferred  a  charge  of  larceny  against  the 
plaintiff^  before  a  Justice  of  the  Peace,  causing  the  plaintifl 
to  be  sent  for  trial  on  the  chaige  and  imprisoned  thereou, 
and  prosecuted  the  plaintiff"  thereon  before  , 

for  ,  where  the  plaintiff"  was  i»cquitted. 

Particulars  of  special  damage : 

Messrs.  L  &  Us  bill  of  costs. 

Loss  in  business  from  to  .  % 

The  plaintiff  claims  % 
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App,  C.  SECTION  VIL 

See.  VII, 

No.  1. 

Actions  for  Rboovbry  of  Land,  &c. 

1.  The  plaintiff  is  entitled  to  the  possassion  of  a  farm  and 
premises  called  ,  situate  at  (or  bounded  ), 

which  was  let  by  the  plaintiff  to  the  defendant  for  the  term 
of  years  from  the  day  of  ,  which 

term  has  expired  (or  as  tenant  from  year  to  year  from  the 
day  of  ,  which  said  tenancy  was  duly  detec- 

mined  by  notice  to  quit  expiring  on  the         day  of  .) 

The  plaintiff  claims  possession  and  $  for  mesne 

profits. 


No.  2. 


1.  The  plaintiff  is  entitled  as  owner  to  the  possession  of  a 
farm  and  premises  called  ,  situate  at  ; 
(describe  premises.) 

2.  The  defendant  wrongfully  took  and  holds  possession  of 
the  premises. 

The  plaintiff  claims : 

1.  Possession  of  the  prennses. 

2    Mesne  profits  from  the  day  of 
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APPENDIX   D.  ^:,^^ 

FOEMS   OF  DEFENCE. 


SECTION  I. 

General  Form. 
190    .    No. 
In  the  Supreme  Court 
Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Defence, 
The  defendant  says  that : 


1.  \ 

2 

3 


(To  be  JUled  up  in  the  manner  exemplified  in  the 
following  fo^rms). 


The  day  of  ,19 

(Signed), 


Co%interclaim. 
The  defendant  says  that : 


^'  1    {To  he  filled  up  in  the  manner  exemplified  in  iht 
2.  J 


2,  J  following  formsX 

The  defendant  counterclaims 
Tlie  day  of  ,  190 


{Signed),  i 

^1 
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A.ND   COU 

Defence. 


Tqe  defendant  says : 


l) 


(To  he  filled  up). 

Counterclaim. 


The  defendant  repeats  paragraph  2  of  his  defence,  and 
says  that : 


::} 


{To  be  filled  up). 


The  defendant  counterclaims 
The  day  of  .  19 

(Signed), 


SECTION  II. 

To  Actions  on  Contracts. 
No.  1. 

1.  The  defendant  did  not  accept  the  bill. 

2.  The  defendant  did  not  make  the  note. 
:^.  The  defendant  did  not  draw  the  check. 

4.  The  defendant  did  not  endorse  to  A..  B. 

5.  The  defendant  {or  A.  B.)  did  not  endorse  to  the  plaintiff. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement 
of  the  action. 

9.  The  bill  was  accepted  (or,  the  note  was  made)  for  the 
(j^ccommodatioi)  of  the  defendant  without  cousideration- 
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10.  The  bill  was  accepted  for  the  accommodation  of  tlieApp.  d. 


drawer  and  endorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer 
without  consideration  for  the  purpose  of  his  getting  it  dis- 
counted for  the  defendant,  and  the  drawer,  in  fraud  of  the 
defendant,  and  contrary  to  the  said  purpose^  endorsed  ^he 
bill  to  the  plaintiff  without  consideration  (or,  with  notice  of 
the  said  fraud  or  overdue) . 

12.  The  defendant  was  induced  to  accept  by  fraud  of  the 
drawer  who  endorsed  to  the  plaintiff  without  consideration 
[or,  with  notice  of  the  fraud,  or  overdue] 

Particulars  of  the  fraud  are  as  follows : — The  drawer  on 
or  about  the  day  of  ,  falsely  and  fraudulently 

stated  to  the  defendant  that  he  had  shipped  20  tons  of  pig 
iron  for  the  defendant  on  board  the  "  Ajax,"  which  he  had 
not  done. 

13.  The  defendant  accepted  the  bill  [or,  made  the  npte] 
for  and  ou  account  of  the  price  of  50  tons  of  coal,  to  be  de- 
livered by  the  plaintiff  to  t>ie  defendant  by  the  day  of 

,  and  the  plaintiff  failed  to  deliver  the  goods. 

14.  The  bill  [or  note  or  check]  was  rendered  void  after 
issue  by  a  material  alteration,  viz.: — by  the  alteration  of 
the  date  from  the        day  of  to  the        day  of 


No.  2. 

1.  The  defendant  did  not  order  the  goods. 

2.  The  goods  were  not  delivered  to  the  defendant. 

3.  The  price  was  not  S 


Sec.  II. 


5.  VExcept  as  to  $  same  as\  2, 


7.  The  defendant  [or,  A.  B.,  the  defendant's  agent]  satis- 
fied the  claim  by  payment  before  action  to  the  plaintiff  [o?*, 
to  C.  D.,  the  plaintiff's  agent],  on  the       day  of  ,19    . 

8.  The  defendant  satisfied  the  claim  by  payment  after 
action  to  the  plaintiff  on  the        day  of 
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Apii,  IK  No.  3. 

&««*  ir 

1.  The  bond  [oi-  deed]  is  not  the  defeuddut's  bond  [or 
deed]. 

2.  The  defendant  made  piiyment  to  the  phiintiff  on  the 
(lay  according  to  the  condition  of  the  bond. 

3  The  defendant  made  payment  to  the  plaintifl  after  the 
day  named  and  before  action  of  the  princi|>al  and  interest 
mentioned  in  the  bond. 


No.  4. 


1.  The  principal  satistied  the  claim  by  payment  before 
action. 

2.  The  defendant  was  released  by  the  plaintiff  giving  time 
to  the  principal  debtor  in  pursuance  of  a  binding  agreement. 


No.  5. 

1,  As  to  $  parcel  of  the  money  claimed,  the  defen- 

diint  is  entitled  to  set-off  for  goods  sold  and  delivered  by 
the  defendant  to  the  plaintiff.     Particulars  are  as  follows: 

1904,  Jan.  25.— To  . .     8 

Feb.    1,— To 

Total  ..     $ 


2.  As  to  the  whole  [or,  as  to  S  .  parcel  of  the  money 

claimed]  the  defendant  made  tender  before  action  [or,  on  the 
day  on  which  it  fell  due]  of  $  ,  and  has  paid  the  same 

into  Court. 


No.  6. 


1.  On  the        day  of  ,  a  brown  horse  was  delivered 

by  the  defendant  to  and  accepted  by  the  plaintiff  in  dis- 
charge of  the  alleged  cause  of  action ; 
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(Or,  on  the  day  of  ,  an  agreement  between  |4>p.». 

the  plaintiff  and  the  defendant,  whereby  it  was  agreed  be-    ^*    ' 
tween  the  plaintiff  and  the  defendant  that  the  defendant 
should  deliver  the  cargo  of  the  Mary  at  Holyrood  (instead 
of  Harbor  Grace),  as  per  charter  party  of  the  day  of 

,  was  accepted  in  discharge  of  the  alleged  cause 
of  action). 

2.  The  defendant  hiis  been  declared  insolvent,  and  has  re- 
ceived a  certificate  of  insolvency, 

3.  The  plaintiff*  was  declared  insolvent  before  action,  and 
the  cause  of  action  vested  in  the  trustees  of  his  property. 

4.  The  defendunt  was  discharged  under  an  arrangement 
by  liquidation,  pursuant  to  the  section  of  the  Judicature 
Act,  1904. 

5.  The  defendant  compounded  with  his  creditors  under 

,  and  duly  paid  to  theplaintiff*  the  composition  on 
the  day  appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the 
alleged  contract  [o7\  contracting  the  alleged  debt]  . 

7.  The  defendant  was  an  infant  at  the  time  of  making 
the  alleged  contract  [or,  contracting  the  alleged  debt]. 

8.  The  defendant  as  to  the  whole  action  [or,  as  to  $  , 
parcel  of  the  money  claimed,  or,  as  to  the  plaintiff's  claim 
on  the  guarantee  of  the  day  of  ,  19  ,  or,  as  the 
case  may  be],  has  paid  into  Court  $  ,  and  says  that  sum 
is  enough  to  satisfy  the  plaintiff's  claim  [or,  the  plaintiff's 
claim  herein  pleaded  to]. 

9.  The  causes  of  action  were  released  by  deed  dated  the 

day  of  ,  between  the  plaintiff,  of  the  first  part, 

and  the  defendant,  of  the  second  part 

10.  The  contract  was  rescinded  [o?%  the  defendant  was 
exonerated  by  the  plaintiff]  before  breach.  Particulars  are 
as  follows: — An  arrangement  between  the  plaintiff  and  the 
defendant  made  verbally  on  the  day  of  i  or  by 
letter  from  the  defendant  to  the  plaintiff,  and  answer  of  the 
plaintiff,  dated  the        day  of            ,  and        day  of 

11.  The  debt  was  barred  by  the  Statute  of  Limitations 
[state  whichX 

38 
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Api>.  IK  12.  The  [17lh]  section  of  the  Suitute  of  Frauds  has  not 

8m.  Ill,  j^^^^  complied  with. 


SECTION  III. 

To  Actions  of  an  Equitable  Nature. 
No.  1. 

1.  The  defeudants  do  not  admit  tlie  plaintiff's  claim ;  [or\ 

The  defendant,  A.  B.,  ndiuits  the  plaintiff's  claim  but  not 
assets;  [or], 

The  defendant,  C.  I).,  admits  assets  but  not  the  plaintiff's 
claim. 

2.  The  claim  is  barred   by  the  Statute  of  Limitations. 
[State  which]. 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars  :— 
[Set  out  partic7ilars]. 

5.  The  defendant  is  entitled  to  a  set-off,  of  which  the  fol- 
lowing are  the  particulars :    [Set  oiU  particulars]. 

6.  The  claim  was  released  by  deed,  dated  the  day 
of 

7.  Notice  was  given  and  assets  distributed  according  to 
the  Statute. 

Particulara  of  the  Notice : — 

Advertisements  in  the  Daily  News  of  January  2, 1904. 

Advertisements  in  the  Evening  Herald,  February,  1904. 

Advertisements  in  the  Royal  Gazette  of  January  25,  1904. 

{Giving  the  titles  of  the  newspapers  and  the  dates  of  those  in 
which  the  advertisement  appeared). 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay 
the  plaintiff  his  debt  if  established. 

9.  The  defendant  is  not  next-of-kin  or  legatee  of  the  de- 
ceased. 
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No.  2.  ^pp  ,P/     • 

1.  The  defendant  did  not  execute  the  mortgage. 

2.  The  mortgage  wtis  not  assigned  to  the  plaintiff  (if  more 
than  one  asstffnment  is  alleged  say  which  is  denied). 

3.  The  debt  is  barred  by  the  Statute  of  Limitations  {si4it€ 
iohieh). 

4.  Payments  have  been  made,  viz. : 

10  July,  1903,  S 
18  October,  1903,  8 

3.  The  plaintiff  took  posse^ssion  on  the  da>  of 

and  has  received  the  rents  ever  since. 

6.  The  plaintifi  released  the  debt  by  deed,  dated  the 
day  of 

7.  The  defendant  conveyed  all  his  interest  to  A.  R.  hy 
deed,  dated  the        day  of 

The  defendant  claims : — 

1.  Account. 

2.  Ke-conveyance. 


No.  3. 


As  in  preceding  Form. 


7.  By  a  deed,  dated  the        day  of  ,  the  mortgaigni , 

A.  B.,  mortgaged  the  property  in  question  to  the  defcndaut 
to  secure  $5000,  and  interest  at  6  per  cent,  per  annum. 
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^^^JS:  The  defendant  claims : — 

See.  in, 

1.  A  declaration  of  priority  and  foreclosure  [and  a  re- 
ceiver]. 

[If  the  plaintiff  claivis  payment  of  the  mortgage  debt^  the 
defendant  must,  if  lie  disputes  his  liability,  show  the  gi'ounds 
on  which  lu  does;  so,  as  in  other  cases  of  debt ;  oi-  he  can  claim 
indemnity  against  the  owner  of  the  Equity  of  Jiedempiion 
under  0.  16,  R  43]. 


No.  4, 


2.  The  plaintiff's  right  to  redeem  is  barred  by  the  Statute 
of  Limitations  (state  which), 

2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.B. 

3.  The  defendant  by  deed  dated  the  day  of 
assigned  all  his  interest  in  the  mortgage  debt  and  property 
comprised  in  the  mortgage  to  A.  B. 

4   The  defendant  never  took  possession  of  the  mortgaged 
property  or  received  the  rents  thereof. 

[If  the  defendant  admits  possession  for  a  time  only  he  should 
state  the  time  and  deny  possession  beyond  wh^t  he  admits] 


,Na5, 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.  B.  was  not  the  agent  of  the  defendant  (if  alleged  by 
plaintiff.) 

3.  The  plaintiff  has  not  performed  the  following  condi- 
tions : 

4.  The  defendants  did  not  (alleged  acts  of  part  perfoi- 
mance ) 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is 
not  such  as  the  defendant  is  bound  to  accept  by  reason  of 
the  following  matters :     (State  xvhy )    * 
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6.  The  section  of  the  Statute  of  Fniuds  has  not  been  App.  d.  ■ 
complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects : 
(Slate  them,) 

8.  (O?*)  The  defendant  has  been  guilty  of  delay. 

9.  (Or)  The  defendant  has  been  guilty  of  fraud  or  misre- 
■presentation. 

10.  (Or)  The  agreement  is  unfair. 

11.  {Or)  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  8,  9,  10,  11,  (or  as  the 
case  may  be.) 

12.  The  agreement  was  rescinded  under  conditions  of  sale, 
No.  11  (or,  by  mvfvnl  agreement.) 

[In  cases  where  damages  are  claimed  and  the  defendant  dis- 
putes his  liability  to  damages,  he  must  deny  the  agreement  or 
the  altegcd  breaches,  oi*  show  whatever  ground  of  defence  he  in- 
tends to  rely  on,  (e.  g,)  Statute  of  Limitations,  acc&i*d  and  satis- 
faction, release,  fraud,  etc^ 


SECTION  ly. 

To  PROBATK  Actions. 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased, 
being  sou  of  G.  B.,  the  brother  of  the  deceased  who  died  in 
his  lifetime. 

The  defendant  claims ; 

That  the  Court  pronounce  that  the  defendant  is  the 
nephew  and  next  of  kin  of  the  deceased  and  entitled  to  a 
grant  of  letters  of  administration  of  the  estate  and  effects  of 
the  deceased. 
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App.  D.  No.  2. 

SecM.  IV  *  V. 

1.  The  said  will  and  codicil  of  the  deceased  were  not  duly 
executed  according  to  the  provisions  of  the  Statute. 

2.  The  deceased  at  the  time  of  the  said  will  and  codicil 
respectively  purport  to  have  been  executed.,  was  not  of  sound 
mind,  memory  and  understanding. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained 
by  the  undue  influence  of  the  plaintiff  (and  others  acting 
with  him,  whose  names  are  at  present  unknown  to  the  de- 
fendant.) 

4.  The  execution  of  the  said  will  and  codicil  was  obtained 
by  the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within 
the  defendant's  present  knowledge  being  (state  the  nature  of 
the  fraud.) 

5.  The  deceased  at  the  time  of  the  execution  of  the  mi 
will  and  codicil  did  not  know  and  approve  of  tlie  contents 
thereof  (or  of  the  contents  of  the  residuary  clause  in  the  said 
will,  rt5  the  case  may  be). 

The  deceased  made  his  true  last  will  and  testament  dated 
the  day  of  .  and  thereby  appointed  the  defen- 

dant sole  executor  thereof. 

The  defendant  claims  : 

I.  That  the  Court  will  pronounce  against  the  said  will 
and  codicil  propounded  by  the  plaintiff. 

2  That  the  Court  will  decree  probate  of  the  will  of  the 
deceased  dated  the  day  of  ,  in  solemn  form 

of  law. 


SECTION  V. 


To  Actions  for  Damages  fok  Breach  of  Contract 
OR  Doty. 

1.  The  defendant  did  not  contract  (or  promise,  or  agree, 
as  alleged.) 
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2   The  defendant  did  not.  receive  the  goods  for  tlie  alleged  ^n»'^i>^ 
purpose  {or,  on  the  alleged  terms.) 

3.  The  defendant  did  not  receive  the  plaintiff  as  passen- 
ger to  be  carried  as  alleged. 

4.  The  defendant  did  not  (insert  heaches  denied.) 

5.  The  defendant  was  not  ready  and  willing  to  accept  and 
pay  for  the  goods  (or,  to  deliver  the  goods,  or  as  the  case 
may  he  ) 

6.  There  was  contributory  negligence  on  tlie  part  of  the 
plaintiff. 

7.  The  plaintiff  did  not  pay  or  tender  the  money  for  the 
carriage. 

8.  The  damage  or  loss  occurred  from  the  inherent  vice 
(or,  bad  condition  when  received)  of  the  goods  {or,  as  the 
case  may  be). 

9.  The  loss  occurred  by  reason  of  the  excepted  perils  men- 
tioned in  the  charter-party  {or,  bill  of  lading)  that  is  to  say, 
the  perils  of  the  seas  {or,  fire,  as  the  case  may  be). 

10.  The  charter-party  was  cancelled  pursuant  to  cancel- 
ling clause  therein,  the  ships  not  having  arrived  at  port  of 
loading  on  or  before  the  first  day  of  May,  19     . 

11.  The  alleged  liability  of  the  defendant  had  ceased  by 
reason  of  cesser  clause  in  the  charter  party,  the  cargo  ship- 
ped having  been  worth  more  at  the  port  of  discharge  than 
the  fieight  or  demurrage. 

12.  The  loss  was  not  by  the  perils  insured  against. 

13.  The  plaintiff  was  not  interested  in  the  subject  matter 
of  the  insurance. 

14.  The  ship  was  not  seaworthy  at  commencement  of  risk 
(or  voyage.) 

15.  The  plaintiff  was  not  ready  and  willing  to  many  the 
defendant, 
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Ano.  D.  SECTION  VI, 

S«o.  VI. 

To  Actions  claiming  Injunctions,  Damages  or  Decla- 
rations OF  Right,  founded  upon  Wrongs. 

No.  1. 

Denial  of  the  several  acts  {or  matters)  coinplaiDed  of. 

No.  2. 

1.  The  goods  {or  chattels,  as  the  case  may  be)  were  not 
the  plaintilTs. 

2.  The  goods  were  deUiined  for  a  lien  to  which  the  defen- 
dant was  entitled. 

Particulars  are  as  follows  : 

1903,  May  3 — To  carriage  of  the  goods  claimed  from  St. 
John's  to  Holyrood,  50  bbls.  Flour  at 
S 


No.  3. 

1.  The  defendant  did  the  acts  complained  nf  in  necessary 
self-defence. 

2.  There  was  contributory  negligence  on  the  part  of  the 
plaintiff  {or  the  plaintiff's  servant). 


No.  4. 

1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  invention  was  not  useful, 

5.  {Denial  of  any  other  matter  of  fact  affecting  the  validiiy 
of  the  patent). 

6.  The  patent  was  not  assigned  to  the  plaintiff. 
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No.  5.  Appv»- 

Sue.  VI. 


1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 


No.  6. 


1.  The  plaintiff's  lights  are  not  ancient  {or  deny  his  other 
alleged  prescriptive  rigHsy 

2.  The  plaintiff's  lights  will  not  be  materially  interfered 
with  by  the  defendant's  buildings. 

3.  The  defendant  denies  that  he  or  his  servants  pollute 
the  water  ((w  do  tvhH  is  complained  of.) 

{If  the  defendant  claims  the  right  hy  presanption  or  other- 
wise  to  do  what  is  complained  of,  he  must  say  so,  and  niu$t 
state  ground  of  his  claimy  i.  c,  whether  by  preseription,  grant, 
or  what), 

4.  The  plaintiff  has  been  guilty  of  laclies,  of  which  the 
following  are  particulars: — 

1898— Plaintiff's  mill  began  to  work. 

1899 — Plaintiff'  came  into  possession. 

1901 — First  complaint. 

5.  As  to  the  plaintiff's  claim  for  damages,  the  defendant 
will  rely  on  the  above  grounds  of  defence  and  says  that  the 
acts  complained  of  have  not  produced  any  damage  to  the 
plaintiff.  {If  other  grounds  are  relied  on,  they  must  be  stated, 
e.  g;  the  Statute  of  Limitations  as  to  past  damage). 


No.  7. 

1.  The  said  A.  B.  Was  not  the  servant  of  the  plaintiff- 

2.  The  defendant  did  not  seduce  and  carnally  know  the 
said  A.  B. 
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App.  IK  SECTION  VII. 

To  Actions  for  Recovery  of  Land. 
No.  1. 

1.  The  defendnDt  is  in  possession  of  the  premises  by  him- 
self or  his  tenant 

2.  The  defendant  had  no  notice  to  quit. 


section  viii. 

Counterclaims. 

No.  1. 

1.  The  defendant  lent  1500  to  the  plaintiff  on  the 
day  of 

The  defendant  counterclaims  $500. 


No.  2. 

1.  The  defendant  has  suffered  damage  by  the  plain  tifl^ 
breach  of  a  contract  for  the  sale  and  delivery  by  the  pl^^"" 
biff  to  the  defendant  of  1000  toad  of  coal  at  per  t^"' 
at  ,  by  equal  monthly  dehveries  in  the  mont^h*^^ 
March,  April,  May,  June,  July  and  August. 

2.  The  April  and  May  instalments  were  not  deliverecl- 
Particulars  of  the  damages: — 

Difference  between  market  price  in  April 
and  May  and  the  contract  price  at  S 
per  ton  on  tons    . .       .  .  •         , ,     $ 

The  defendant  countei-claims  S 
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APPENDIX   E.  A.-f..., 


FORMS  OF  REPLY.  &G. 

SECTION  I. 

General  Form. 

19    .     No.      . 

Between 

In  the  Supreme  Court. 

A.  B., 

and 

CD., 

,  plaintiff, 
,  defendant 

Reply. 

The  plaintiff 

1. 

2. 

as  to  the  defence  says  that ; — 

The  plaintiff 

as  to  the  eounterchiini  says  that : — 

1. 

2. 

(Signed), 

section  ii. 
Reply. 
The  plaintiff  as  to  the  defence  says  that : — 

1.  He  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly 
reserved  remedies  against  the  surety. 

The  plaintiff  as  to  the  counterclaim  says  that : — 

1.  The  defendant  was  not  ready  and  willing  to  accept  and 
pay  for  the  goods. 

(Sigrud), 
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App,  E,  SKCTION  III. 

See.  til  *  fV. 

Defence,  Including  an  Objection  in  Point  of  Law. 

Defence. 
The  defendant  says  that : — 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee. 

2.  The  defendant  will  object  that  the  guarantee  discloses 
a  past  consideration  on  the  face  of  it. 


I 


I 


Defence. 
The  defendant  says  that : — 

1.  The  defendant  did  not  speak  or  publish  the  words 

2.  The  words  did  not  refer  to  the  plaintiff. 

3.  The  defendant  will   object   that   the  special  damage 
stated  is  not  sufficient  in  point  of  law  to  sustain  the  action. 


Defeyice. 

The  defendant  says  that: — 

1.  The  defendant  did  not  make  the  policy. 

2    The  loss  was  not  by  the  perils  insured  against. 

3.  The  defendant  will  object  that  the  poljcy  was  avoided 
by  (state  Statute). 


section  IV. 

Example  of  a  Statement  of  Claim,  Defence  and  Reply. 

19         No.      . 

In  the  Supreme  Court. 
Between 

A.  B.,  ,  plaintiff, 

and 
CD,  ,  defendant. 

Statement  of  Claim, 

The  plaintiff's  claim  is  for  work  done  and  materials  pro- 
vided by  the  plaintiff  for  the  defendant  at  his  request. 
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Particulars :  ^>*p^!?^ 

See,  l\  . 


1902. — January  Ist  to  May  Slst — To  rebuilding 
house,  A8  per  contract  dat^ed  the  24th 
December,  1901         S 

To  extras  as  per  account  delivered 
Paid  on  account 


Balance  due  ...  . .   $ 


The  plaintiff  also  seeks  to  recover  interest  on  the  above 
balance  from  the  Slst  May,  1902,  till  payment  or  judgment 

Dated  the  day  of  ,  19     . 

(Signed), 


Defence  and  Counterclaim. 
Defence 
The  defendant  says  that : — 

1.  Except  as  to  S  ,  parcel  of  the  money  claimed,  ifie 
architect  did  not  grant  his  certificate  pursuant  to  the  con- 
tract. 

2.  As  to  $  ,  parcel  of  the  money  claimed,  the  defen- 
dant brings  (or,  has  brought)  into  Court  S  ,  and  nriyfi 
that  sum  is  enough  to  satisfy  the  plaintiff's  claim  heiein 
pleaded  to. 


Counterclaim. 

The  defendant  says  that : — 

1.  The  contmct  contained  a  clause  whereby  it  wns  pro- 
vided that  the  plaintiff  should  complete  the  works  by  i  [»o 
3l8t  of  March,  1902,  or  in  default  pay  to  the  defencitnt 
$  a  day   for  every  subsequent  day  during  whieh   Ui0 
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■jy'tY*  works  should  remain  unfinished,  and  they  so  remained  un- 

Hnished  for  sixty-one  days  to  the  Slst  of  May. 

The  defendant  counterclaims  S 

The  day  of 

(Sifffud), 


Reply. 

The  plaintiff  says  that : — 

].  As  to  the  first  paragraph  of  the  defence  he  joins  issue. 

2  As  to  the  second  paragraph  thereof  the  plaintifTaccepls 
the  S  in  satisfaction. 

The  plaintiff  as  to  the  counterclaim  says  that : — 

3.  The  liquidated  damages  were  waived  by  ordering  extnis 
and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  pre- 
venting the  plaintiff  from  having  access  to  the  premises  till 
ji  week  after  the  agreed  time. 

The  day  of 

(Sigrud), 
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APPENDIX    F.  ^:f^,^ 


FORMS  OF  JUDGMENT. 
No.  1. 

Default  of  Appearance  and  Defence  in  case  of 
Liquidated  Demand. 

19    .    No.    . 

In  the  Supreme  Court. 
Between 

A.  B.,  ,  plaintiff, 

and 
C.  D.  and  E.  F.,  ,  defendants. 

The  day  of  ,  19     . 

The  defendants  [o7\  the  defendant  C  D.,  and  if  defendant 
resides  abroad,  add  residing  out  of  the  jurisdiction  If  ser- 
vice was  siibstituted,  add  having  been  served  by  substituted 
service  and]  not  having  appeared  to  the  writ  of  summons 
herein  [or,  not  having  filed  any  defence],  it  is  this  day  aa- 
judged  that  the  plaintiff  recover  against  the  said  defendant 
S  and  costs,  to  be  taxed. 

Registrar. 

The  above  costs  have  been  taxed  and  allowed  at  S 
as  appears  by  a  taxing  officer's  certificate  dated  the         day 
of  ,19    . 


No.  2. 


Interlocutory  Judgment  in  Default  of  Appearance  or 
Defence  where  Demand  Unliquidated. 

[Heading  as  in  Form  1], 

The  day  of  ,  19     . 

No  appearance  having  been  entered  to  the  writ  of  sum- 
mons [or,  no  defence  having  been  filed  by  the  defendant] 
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App.  F.  herein,  it  is  this  day  adjudged  that  the  phiintiff  recover 

ugaiiist  the  defendant  the  value  of  the  goods  [or,  damages, 
or  both,  as  the  ease  vxay  6^]  to  be  assessed. 

Rtgistrar^ 


No.  3. 


Judgment  in  Default  of  Appearance  in  Action  for 
Recovery  of  Land. 

[Heading  as  in  Foi'm  J] 

The  day  of  ,19 

No  appearance  having  been  entered  to  the  writ  of  sum- 
mons herein  [or,  no  defence  having  been  filed  by  the  defeii- 
dai;t],  it  is  this  day  adjudged  that  thn  )i1aintif!  lecover 
])osses8ion  of  the  land  in  tlie  statement  with  the  writ  des- 
cribed as  ,  and  costs  to  be  taxed. 

liegistrar. 


No.  4. 


Iaterlocutory  Judgment  in  default  of  Appearance  in 
Action  for  Recovery  of  Land  under  Sec.  144 

[Heading  as  in  Form  1] 

The  day  of  ,  10     . 

The  defendant  not  having  appeared  to  the  writ  of  sum- 
mons herein,  it  is  this  day  adjudged  that  the  plaintiff  re- 
cover possession  of  the  land  and  premises  in  the  statement 
of  claim  with  the  writ  described. 
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No.  5  App.  F. 

Nob.  0  ^  G. 

Judgment  in  Default  of  Appearance  for  Recovery  of 
Land  under  Sec.  144. 

The  day  of  ,  19     . 

No  appearance  haviug  been  entered  to  the  writ  of  sum- 
mons herein  and  it  having  been  made  to  appear  to  the  Court 
by  the  affidavits  of  and  ,  filed  the 

day  of  ,  19     ,  that  more  than  a  half  year's 

rent  was  due  from  the  defendant  to  the  plaintiff  in  respect 
of  the  land  and  premises  hereinafter  described  before  the 
writ  herein  was  issued,  and  that  no  sufficient  distress  was  to 
be  found  on  the  said  premises  countervailing  the  said  arrears 
of  rent  then  and  still  due,  and  that  the  defendant  had  power 
to  re-enter  upon  the  said  land  and  premises  and  judgment 
by  default  for  want  of  appearance  was  signed  against  the 
defendant  on  the  day  of  ,  19     .     It  is  this 

day  adjudged  that  the  plaintiff  recover  possession  of  the 
land  and  premisea  in  the  statement  of  claim  with  the  writ 
described  as  ,  with  costs  to  be  taxed. 

By  the  Court. 


No.  6. 


Judgment  in  default  of  Appearance  and  Defence 
AFTER  Assessment  of  Damages, 

[Heading  as  in  Fonn  1,] 

The  day  of  ,  19    . 

The  plaintiff  having  on  the  day  of  ,  ob- 

tained interlocutory  judgment  herein  against  the  defendant 
in  default  of  (appearance  or  defence,  as  the  case  may  be),  and 
the  damages  which  the  plaintiff  was  entitled  to  recover  hav- 
ing been  assessed  by  at  S  ,  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendant  $  and 
costs  to  be  taxed. 
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App.  F.  No.  7. 

No«.  7*8. 

Judgment  after  Appearance  and  Order  under 

Order  XIII. 

[Heading  as  in  Form  1], 

The  day  of  ,  19     .* 

The  defendant  having  appeared  to  the  writ  of  summons 
herein  and  the  plaintiff  having  by  the  order  of 
dated  the  day  of  ,  19     ,  obtained  leave  to 

sign  judgment  under  the  Kules  of  the  Supreme  Court,  Order 
XIII,  Rule  1,  for  {recite  order).     It  is  this  day  adjudged 
that  the  plaintiff  recover  against  the  defendant  S 
(or,  possession  of  the  land  in  the  statement  with  the  writ 
described  as  )  and  costs  to  be  taxed. 


No.  8. 

Judgment  at  Trial  without  a  Jury. 

[Heading  as  in  Form  1,] 

The  day  of  ,  19     . 

This  action  coming  on  for  trial  (the         day  of  and) 

this  day  before  ,  in  the  presence  of  counsel  for 

the  plaintiff  and  the  defendants  (or,  if  some  of  the  defen- 
dants do  not  appear  for  the  plaintiff  and  the  defendant  C.  D., 
no  one  appearing  for  the  defendants  £.  F.  and  G.  H.,  although 
they  were  duly  served  with  notice  of  trial  as  by  the  affidavit 
of  ,  filed  the  day  of  ,  appears) 

upon  hearing  the  probate  of  the  will  of  ,  the 

answer  of  the  defendants  C.  D ,  R  F  and  G.  H.  to  interro- 
gatories, the  admission  in  writing  dated  and  signed 
by  (Mr.  ,  the  solicitor  for)  the  plaintiff  A.  B.  and 
by  (Mr.  ,  the  solicitor  for)  the  defendant  C.  D.,  the 
afl&davit  of  ,  filed  the  day  of  ,  the 
affidavit  of  ,  filed  the  day  of  ,  the 
evidence  of  ,  taken  on  their  oral  examination  at 
the  trial,  and  an  exhibit  marked  X.,  being  an  indenture 
dated,  &c.,  and  made  between  (parties)  and  what  was  allied 
by  counsel  on  both  sides.    This  Court  doth  declare,  &c. 

And  this  Court  doth  order  and  adjudge  that,  &c. 
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No.  9.  App,  F. 

JUUGMENT   AFTER  TrIAL  WITU   A  JUKY   (FOR   PLAINTIFF. *y 

[Heading  as  in  Fa7*vi  I]. 

The  day  of  ,  19     . 

The  action  having  on  the  10th  and  llth  days  of  Novem- 
ber, 19     ,  been   tried  before   the   Honorable   Mr.  Justice 
,  with  a  special  jury,  and  the  jury  having  found 
[state  findings]  and  the  said  Mr.  Justice  having 

ordered  that  judgment  be  entered  for  the  plaintiff  for 
and  costs  (or,  as  the  case  may  }>e).     Therefore  it  is  adjudged 
that  the  plaintiff  recover  against  the  defendant  S  and 

his  costs  to  be  taxed. 


No.  10. 

Judgment  after  Trial  with  a  Jury  (for  Defendant). 

[Heading  as  in  Foi^n  1\ 

The  day  of  ,  19     . 

This  action  having  on  the         day  of  ,  19     ,  been 

tried  before  the  Honoura'ble  Mr.  Justice  ,  with  a 

special  jury,  and  the  jury  having  found  {state  findings),  and 
the  said  Mr.  Justice  having  ordered  that  judgment 

be  entered  for  the  defendant  for  ,  his  costs  of  de- 

fence {or,  as  the  case  may  be);  therefore,  it  is  adjudged  that 
the  plaintiff  recover  nothing  against  the  defendant,  and  that 
the  defendant  recover  against  the  plaintiff  his  costs  of  de- 
fence to  be  taxed. 


No.  11. 

Judgment  upon  Motion  for  Judgment. 

[Heading  as  in  Form  2]. 

The        day  of  ,  19     . 

This  day  before  Mr.  X.,  of  counsel  for  the  plaintiff, 

{or,  as  the  case  may  be)  moved  on  behalf  of  the  .said 
{state  judgment  moved  for),  and  the  said  Mr  X .  h.iving  hovu 
heard  of  counsel  for  ,  and  Mr.  Y.,  of  counsel  for 

,  the  Court  adjudged  : 
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App.  F.  No.  12. 

Nos.  19-14. 

Judgment  after  Trial  by  Judge  without  Jury. 

[Heading  a$  in  Form  1\ 

The        day  of  ,  19     . 

This  action  having  on  the        day  of  ,  19    >  been 

tried  before  the  Honourable  Mr.  Justice  ,  without 

a  jury,  and  the  said  Mr.  Justice  ,  on  the  day 

of  ,  19     ,  having  ordered  that  judgment  be  entered 

for  the  for  $  ;  it  is  this  day  adjudged  that 

the  recover  from  the  $  and  costs  to 

be  taxed, 


No.  13. 

Judgment  of  Dismissal. 

[Heading  as  in  Form  1\ 

The  day  of  ,  19     . 

This  action  having  on  the        day  of  i  19    ,  been 

called  on  for  hearing  before  ,  and  the  plaintiff  having 

failed  to  appear,  and  the  defendant  having  thereupon  become 
entitled,  under  Order  XXXIL,  Rule  17,  to  judgment  dis- 
missing the  action,  and  the  said  having  ordered  that 
judgment  be  entered  accordingly. 

Therefoie  it  is  adjudged  that  this  action  do  stand  dis- 
missed out  of  this  Court  with  costs. 

And  it  is  further  adjudged  that  the  defemlant  recover 
against  the  plaintiff  his  costs  to  be  taxed. 

No.  14. 

Judgment  in  Pursuance  of  Order. 

[Heading  as  in  Form  I], 

The  day  of  ,  19    . 

Pur.suant  to  the  order  of  ,  dated  the  day 

of  ,  19     ,  whereby  it  was  ordered  and 

default  having  been  made  It  is  this  day  adjud- 

ged that  the  plaintiff*  recover  against  the  said  defendant 
$  and  costs  to  be  la^ed 
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No.  15.  App.  r. 

Noi.  15-lT, 

Judgment  for  Dkfkndakt's  Costs  on  Disgontinuancb. 

[Heading  as  in  Form  1\ 

The  day  of  ,  19     . 

The  plaintiff  having  by  a  notice  in  writing  dated  the 
liay  of  ,  19     ,  wholly  discontinued  this  action  (or, 

withdrawn  his  claim  in  this  action  for  ,  (w*  with- 

di  iwn  so  much  of  his  claim  in  this  action  as  relates  to 
or,  as  the  case  may  be).     It  is  this  day  adjudged  that  the 
defendant  recover  agtiinst  the  plaintiff  costs  to  be  taxed. 


No.  16 

Judgment  for  Plaintiff's  Costs  after  Confession 
of  Defence. 

[Heading  as  in  Form  1]. 

The  day  of  ,  19     . 

The  defendant  in  his  defence  herein  having  alleged  a 
ground  of  defence  which  arose  after  the  commencement  of 
this  action,  and  the  plaintiff  having  on  the  day  of 

,  19  ,  delivered  a  confession  of  that  defence ;  it 
is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 


No.  17. 


Judgment  for  Costs  after  Acceptance  of  Money  Paid 
INTO  Court. 

[Heading  as  in  Form.  1] 

The  day  of  ,  18     . 

The  defendant  having  paid  into  Court  in  this  action  th(» 
auui  of  ^  in  siUisfaction  of  the  plaintifrs  claim^  and 
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n£I''i8**io-      ^'^®  plaintiff  having  by  his  notice,  dated  the  day  of 

^'  ^        ,  19       ,  accepted  that  sum  in  satisfaction  of  his 

entire  cause  of  «etion,  and  the  plaintiffs  costs  herein  having 
been  taxed,  and  the  defendant  not  having  paid  the  same 
within  forty-eight  hours  after  the  said  taxation ;  it  is  this 
day  adjudged  that  the  plaintiff  recover  against  the  defen- 
dant costs  to  be  taxed. 


No.  18. 


Judgment  where  no  Judgment  Entered  at  Trial 
BY  Jury. 

[Heading  as  in  Forni  1], 

The  day  of  ,  19     . 

This  action  having  on  the        day  of  ,  19     ,  been 

tried  before  ,  and  a  special  jury,  and  the  jury  having 

found  ,  and  the  not  having  thought  fit  to 

order  any  judgment  to  be  entered  Now,  on 

motion  before  the  Court  for  judgment  on  behalf  of  the         , 
the  Court  having  ,  it  is  this  day  adjudged  that  the 

recover  against  the  the  sum  of  S 

and  costs  to  be  Uixed. 


No.  19. 

Judgment  on  Motion  after  Trial  op  Issue. 

[Heading  as  in  Form  1.] 

The  day  of  ,  19    . 

The  issues  or  questions  of  fact  arising  in  this  action  by 
the  order  dated  the         day  of  ,  ordered  to  be  tri^ 

before  ,  having  on  the  day  of  ,  been 

tried  before  ,  and  the  having  found 

Now,  on  motion  before  the  Court  for  judgment  on  behalf  of 
,  the  Court  having  ,  it  is  this  day  adjudged 

that  the  recover  against  the  the  SUip  of  $         , 

ftnd  posts  t-o  be  ta^cd, 
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No.  20.  App.  i\ 

Nob.  20  >^  il. 

Judgment  on  Waruant  of  Attornby. 

[Heading  as  in  Fomi  i.] 

The  day  of  ,  19     . 

The  defendant  having  executed  a  warrant  of  attorney 
bearing  date  the  day  of  ,  19     ,  whereby  the 

above-named  plaintiff  was  authorised  to  enter  up  judgment 
against  the  said  defendant  for  S  and  costs  of  suit. 

It  is  this  day  adjudged  that  the  plaintiff  recover  tigaiiist  the 
said  defendant  %  and  costs  to  be  taxed 

Plaintiff's  Solicitor. 


No.  21. 

Certificate  of  Taxation. 

[Heading  as  in  Form  i.] 

I  certify  that  the  costs  of  the  {party  entitled  to  the  costs) 
under  (judgment  or  order)  dated  ,  have  been  taxed 

and  allowed  at  S 

The  day  of  ,  19     . 

Re'^fstl^ar. 


Digitized  by 


Google 


Tht  JudiccUure  Ad,  1904 


5j:i:/'i».  APPENDIX  G. 


FORMS  OF  BONDS,  Ac. 


No  1, 

Commissioner. 

In  the  Supreme  Cmiri  of  Nev^foxmdland. 

To  ,  and  to  nil  to  whom  these  presents  shall 

come,  Greeting: 

Know  ye,  tlint  I,  the  Honorable  ,  Chief  Justice 

of  the  Supreme  Court  of  Newfoundland,  by  virtue  of  the 
powers  in  me  vested  and  confiding  in  the  integrity  and 
ability  of  you  the  said  ,  do  by  these  presents  con- 

stitute and  appoint  you  a  Commissioner  to  take  and  receive 
affidavits,  declarations,  affirmations,  bail  or  recognizances  in 
or  concerning  any  cause,  matter  or  proceeding  depending  or 
hereafter  to  be  depending  in  the  Supreme  Court  of  New- 
foundland, and  take  affidavits  and  acknowledgments  in  proof 
of  deeds  or  documents  for  registration  in  Newfoundland- 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Supreme  Court  to  be  affixed,  at  Saint 
John's,  this        day  of  ,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  ,  and  in  the  year  of 

His  Majesty's  reign. 

Chief  Justice, 


No.  2. 

Deputy  Sheriffs 

In  the  Supreme  Court  of  Newfoundland. 

Know  all  men  by  these  presents,  that  I,  ,  have 

authorised  and  appointed  ,  of  ,  to  be  my 

Deputy  for  and  neighbourhood,  under  and  by  virtue 

of  the  Statute  in  such  case  made  and  provided. 

In  witness  whereof  I  have  hereunto  subscribed  my  hand 
and  seal  at  ,  this        day  of  ,  A.  D.  19     . 

Sheriff  of  Newfoundland. 
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No.  3.  d^P-i^v^ 

Nob.  8  a  4. 

Special  Deputation, 
In  the  Supreme  Court, 
To  all  to  whom  these  presents  shall  come,  greeting : 

Whereas  I,  ,  have  been  requested  by  to 

grant  a  Special  Deputation  to  execute  a  certain  writ  of 
in  the  cause  wherein  is  plaint  ill  and  i-   1    » 

dant,  and  I  have  consented  to  grant  the  suik  .     X  w  k   <  v\ 
ye  that  I,  ,  by  virtue  of  the  power  and  authoijiy 

given  me,  do  hereby  appoint  ,  of  ,  Special 

Bailiff  to  serve  a  copy  or  copies  of  the  writ  of  in 

the  said  cause  on  the  therein  named ;  and  to  attach 

by  lands  and  chattels,  goods,  debts  and  effects 

to  the  value  of  S        ,  by  placing  a  warrant  in  the  hands  of 
,  and  the  same  to  hold  under  attachment  to  abide 
the  judgment,  decree  or  order  of  the  Supreme  Court. 

Bemuneration  for  this  service,  as  well  as  for  the  cost, 
charges  and  expenses  of  the  said  ,  in  the  execution 

of  this  process,  is  to  be  paid  and  borne  by  the  plaintiff    , 
and  for  this  I  am  in  no  wise  to  be  held  responsible. 

Dated  at  ,  this        day  of  ,  A.  D.  190     . 

SheHff. 
To  Mr. 


No.  4. 

Grand  Jury  Summons. 

In  the  Supreme  Court, 

You  are  hereby  required  to  attend  th  ■  Si^pieiuc  CV.:ut  ii 
St.  John's,  on  the        day  of  >  19     ,  at 

o'clock  in  the  forenoon,  then  and  there  to  serve  as  a  Grand 
Juror  for  the  Session  of  the  Supreme  Court,  in  which 

you  will  not  fail,  or  you  will  incur  the  penalty  of  the  law 
in  such  case  provided. 

The        day  of  ,19    . 

Sheriff, 
41 
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App.  o.  No.  -5. 

No«.  0*6. 

Jury  Summons. 

In  the  Supreme  Court. 
Between 

A.  B.,  ,  plaintiff, 

und 
C.  IX,  ,  defendant. 

You  are  hereby  required  to  attend  the  Supreme  Court  at 
St.  John*8,  on  the  dajr  of  ,  at       o'clock 

in  the  forenoon,  then  and  there  to  serve  as  a  Juror  in 

the  above  cause;  wherein  fail  not  or  you  will  incur  the 
penalty  of  the  law  in  such  case  j^vided. 

The        day  of  ,  19  .  . 

Shertjff. 
Mr. 


No.  6. 

Form  of  Bond  to  the  Sheriff  in  Cases  of  Attachment. 

Enow  all  men  by  these  presents,  that  we.  A.  B ,  of  , 

C.  D.,  of  ,  and  E.  F.,  of  ,  are  severally  held 

and  firmly  bound  unto  G  H.,  Esq.,  Sheriff  of  Newfoundland, 
in  the  penal  sum  of  (double  the  amo^int  s7aom  to)  each,  to  be 
paid  to  the  said  Sheriff*,  his  successors  and  assigns ;  and  for 
which  payment  well  and  truly  to  be  made  we  severally  bind 
ourselves,  our  executors  and  administrators  by  these  pre- 
sents Sealed  with  our  seals,  and  dated  at  ,  this 
day  of               ,  A.  D.  19    . 

Whereas  the  said  A.  B.  has  been  attached  at  the  suit  of 
G.  H.  for  the  sum  of  {the  amdtmt*  stoom  to),  and  is  desirous 
of  giving  security  pursuant  to  the  statute  for  release  from 
sucn  attachment : — 

Now,  the  condition  of  this  obligation  is  such  that  if  the 
said  A.  B ,  his  executors  or  administrators,  do  and  shall,  well 
and  truly,  pay  or  cause  to  be  paid  to  the  said  G.  H.,  his  exe* 
cutors  or  administrators  or  assigns,  upon  demand,  the  said 
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Slim  of  S  ,  or  the  amounb  of  any  judgment,  if  it  be  lessApp.  o. 
than  the  said  sum,  that  may  l)e  recovered  by  the  said  6.  H.  ^^'  '* 
against  the  siiid  A.  B.  in  the  stiid  suit,  and  in  default  thereof 
restore  to  the  said  Sheriff  the  property  mentioned  and  valued 
in  tiie  schedule  annexed  and  attaiched  in  this  suit,  in  the  like 
order  and  condition  in  whioh  the  same  now  is,  or  pay  to  the 
said  Sheriff  the  value  of  the  property  attached,  then  this 
obligation  to  be  void,  otherwise  to  be  and  lemain  in  full 
foi-ce  and  virtue. 


No.  7. 


Form  of  Bond  to  mi  Sheriff  in  Cases  of  Arrest 
BEFORE  Judgment. 

Know  all  men  by  these  presents,  that  wo,  A.  B ,  of  , 

C.  D,  of  ,  and  E.  F.,  of  ,  are  severally  hehl 

and  firmly  bound  unto  G.  H„  Esq.,  Sheriff  nf  Newfoundland, 
in  the  penal  sum  of  {double  t/ie  amount  of  Judge's  ordet^)  each, 
to  be  paid  to  the  Sheriff,  his  successors  and  assigns,  and  for 
which  payment  well  and  tf  uly  to  be  made  we  severally  bind 
ourselves^  our  executors  and  administrators,  by  these  pre- 
sents. Sealed  with  our  seals,  and  dated  this  day  of 
,A.  D.  19     . 

Whereas  the  said  A.  B.  has  been  arrested  by  Judge's  order 
at  the  suit  of  £.  F.,  for  the  sum  of  ,  and  is  desirous  of 

giving  security  pursuant  to  the  statute  for  the  release  of  such 
arrest : 

Now,  the  condition  of  this  obligation  is  such  that  if  the 
said  A.  B.  be  rendered  to  the  custody  of  the  said  Sheriff,  to 
abide  the  judgment  of  the  Court  in  this  cause,  within,  at 
latest  four  days  after  judgment  shall  be  signed  against  him 
in  this  said  action,  or  the  amount  of  the  said  judgment  and 
costs  shall  be  paid  to  the  plaintiff,  or  to  the  said  Sheriff,  on 
his  behalf,  then  this  obligation  to  be  void,  but  otherwise  to 
remain  in  full  force. 
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App.  Q. 
Nob.  8*9* 


No.  8. 

Replbvin  Bond. 

Kdow  all  men  by  these  presents,  that  we,  A.  B.,  of  , 

G.  A  ,  of  ,  and  T.  R,  of  ,  are  jointly  and 

severally  held  and  firmly  bound  to  G.  H.,  Esq.,  Sheriff  of 
Newfoundland,  in  the  sum  of  $  ,  (a  sufficient  sum  to 

cover  the  value  of  the  cattle  or  goods  distrained,  if  taken  damage 
feasant,  or,  if  for  rent,  then  double  the  value  of  the  cattle  oi' 
goods  taken),  to  be  paid  to  the  Sheriff  or  his  certain  attorney, 
executors,  administrators  or  assigns ;  for  which  payment  to 
be  well  and  truly  made  we  bind  ourselves,  and  each  and 
every  of  us,  and  our  and  each  and  every  of  our  executors 
and  administrators,  firmly  by  these  presents.  Sealed  with 
our  seals. 


Dated  the 


day  of 


A.  D.  19 


The  condition  of  this  obligation  is  such  that,  if  the  above 
bounden  A.  B.  do,  within  ten  days  from  the  date  hereof, 
bring  his  action  and  proceed  therewith  without  delay  against 
C.  D.  for  the  taking  and  unjustly  detaining  of  his  cattle, 
goods  and  chattels,  to  wit  (state  the  cattle  or  goods  distrained), 
and  do  make  return  of  the  said  cattle,  goods  and  chattels,  if 
a  return  thereof  shall  be  adjudged,  then  this  present  obliga- 
tion shall  be  void  and  of  none  effect,  or  else  to  be  and  re- 
main in  full  force  and  virtue. 


LS. 
LS. 
LS. 


A.  B., 
G.A. 
T.  R, 

No. 
Warrant  of 

9. 
Replevin. 

To  wit: 


G.  H.,  Esquire,  Sheriff  of  Newfoundland,  to 

and  ,  and  to  every  one  of  them,  jointly 

and  severally,  greeting : 

Whereas  A.  B.  hath  found  me  sufficient  security  as  well 
for  prosecuting  his  suit  with  effect  against  C.  D.  for  taking 
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and  unjustly  detaining  his  cattle,  goods  and  chattels,  to  wit,App.  n. 
{set  out  the  cattle  or  goods),  which  the  said  C.  D.  hath  taken  ^**'  ^^ 
and  unjustly  detains,  as  it  is  said:  therefore,  on  behalf  of 
the  said  A.  B.,  I  command  you,  jointly  and  severally,  that 
without  delay  you  replevy  and  cause  to  be  delivered  to  the 
said  A  B.  his  said  cattle,  goods  and  chattels ;  and  in  what 
manner  you  shall  have  executed  the  said  precept  certify  to 
me  at  the  time  and  place  aforesaid  under  the  peril  attending 
the  neglect  thereof. 

Given  under  my  seal,  this        day  of  ,  A.  D.  19     . 

G.  H.,  Sheriff,  [l.s.] 


No.  10. 

Assignment  of  Replevin  Bond  to  be  Endorsed 
ON  Bond. 

Know  all  men  by  these  presents  that  I,  6.  H.,  Esquire, 
Sheriff  of  Newfoit^dland,  do  hereby  at  the  request  of  the 
above-named  C  U.,  the  avowant  {or  person  making  cogni- 
zance) assign  over  to  him  tlie  said  C.  1) ,  this  replevin  bond 
according  to  the  statute  in  such  case  made  and  provided, 

Dated,  &c. 

G.H. 


No.  11. 

Return  of  Recognizance  by  Justice  of  the  Peace. 

I,  G.  H.,  of  ,  one  of  His  Majesty's  Justices  of 

the  Peace  for  the  District  of  Newfoundland,  do 

liereby  certify  and  return  unto  the  Honorable  the  Supreme 
Court  that  the  recognizance  heretofore  annexed,  marked  by 
me,  was  on  or  about  the  taken  before  , 

and  that  the  same  has  become  forfeited  by  breach  of  the 
condition  thereof  by  X.  Y.,  therein  named. 

Given  under  my  hand  and  seal  at  ,  this  day 

of  ,19     . 

{Signed),        G.  H.        [l.  s.] 
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App.  o.  No.  12. 

Not.  IS  *  13. 

Form  of  Attachment  of  the  Person. 

In  the  Supreme  Oouri  of  Newfoundland, 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  KingdoDi  of  Greut  Britain  uiid  Ireland) 
[L.S.]       and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  &c. 

To  the  Sheriff  of  Newfoundland,  greeting : 

We^command  you  that  you  arrest  A.  B.,  of  ,  Ac., 

and  him  commit  to  prison,  there  to  remain  until  he  shall 
have  paid  into  Court  the  sum  of  in  obedience  to  the 

order  of  our  said  Court,  dated  ,  or  until  he  be  dis- 

charged in  due  course  of  law. 

Witness  the  Honourable  ,  Chief  Justice  of 

our  Supreme  Court  of  Newfoundland,  this 
day  of  ,19     . 

Clerk. 


No.  13. 

Form  of  Attachment  of  Property. 

In  the  Supi^eme  Court  of  Newfoundland. 

[L.S.]    Edward  the  Seventh,  by  the  Grace  of  God,  &c. 

To  the  Sheriff  of  Newfoundland,  greeting : 

Wo  command  you  that  of  the  property  of  A.  B.,  of  , 

&c ,  you  cause  to  be  made  dollars,  which  the  said 

A.  B.  was  by  order  of  our  Supreme  Court,  dated 
ordered  to  pay  into  our  said  Court,  and  the  amount  leried 
you  pay  over  to  the  Registrar  of  our  said  Court  to  abide  the 
order  of  the  said  Court  herein. 

Witness  the  Honourable  Chief  Justice  of  our  Supreme 
Court  of  Newfoundland,  this        day  of  ,  19    . 

Clerk 
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No.  14.  App.  o. 

Noa.  14  *  16. 

Letters  of  Probate. 

In  the  Stiprenu  Court  of  Newfoundland. 

Be  it  known  that  on  the        day  of  ,  one  thousand 

nine  hundred  and  ,  the  last  will  and  testament 

of  ,  late  of  ,  in  the  electoral  district  of  , 

in  the  Island  of  Newfoundland,  ,  deceased,  who  died 

on  or  about  the        day  of  ,  in  the  year  of  our  Lord 

o|ie  thousand  hundred  ,  at  ,  was  proved 

and  registered  in  the  afcr^esaid  Court,  a  true  copy  of  ^which 
said  last  will  and  testament  is  hereunder  written,  and 

that  the  administration  of  all  and  singular  the  estate  and 
effects  of  the  said  deceased  was  granted  by  the  aforesiiid 
Court  to  ,  the  execut     named  in  the  said  will  , 

having  been  first  sworn  well  and  faithfully  to  administer 
the  same  by  paying  the  just  debts  of  tiie  deceased,  and  the 
legacies  contained  in  the  said  will  ,  so  far  as 

rtiereunto  bound  by  law,  and  by  distributing  the  residue 
(if  any)  according  to  law^  and  to  exhibit  under  oath  4i  true 
and  perfect  inventory  of  all  and  singular  the  said  estate  and 
effects,  and  to  render  a  jast  and  true  account  thereof  when- 
ever required  by  law  so  to  do. 

Begistrar. 


No.  15. 

Administration  Bond. 

Know  all  men  by  these  presents,  that  we 

are  jointly  and  severally  bound  unto  our  Sovereign  Lord, 
Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith, 
&c.,  in  the  sum  of  dollars,  to.  be  paid  to  our  said  Sove- 

reign Lord  the  King,  his  heirs  and  successors,  for  which*  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves  and  each 
of  us  for  the  whole,  our  and  each  of  our  executors  and  ad- 
ministrators, firmly  by  these  presents.  Sealed  with  our 
seals. 

Dated  the  day  of.  ,  in  the  year  of  our  Lord 

19     . 
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App.  o.  The  condition  of  this  obligation  is  such  that  if  the  above- 

^^'  *®'  named  ,  administrat       of  all  the  estate  and  effects 

of  ,  late  of  ,  in  the  Island  of  Newfoundland, 

,  deceased,  (who  died  on  or  about  the  day  of 

),  do,  when  lawfully  called  on  in  that  behalf,  make, 
or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and 
singular  the  estate  and  effects  of  the  said  deceased  which 
have  or  shall  come  into  hands,  possession  or  know- 

ledge, or  into  the  hands  or  possession  of  any  other  person 
or  persons  for  ,  and  the  same  so  made  do  exhibit  or 

cause  to  be  exhibited  into  the  Registry  of  the  Supreme 
Court  of  Newfoundland,  whenever  required  by  law  so  to  do, 
and  the  same  estate  and  effects,  and  all  the  other  estate  and 
effects,  of  the  said  deceased,  at  the  time  of  dejith, 

which  at  any  time  after  shall  come  into  hands  or 

possession,  or  into  the  hands  or  possession  of  any  other 
person  or  persons  for  ,  do  well  and  truly  administer 

according  to  law,  that  is  to  say,  do  pay  the  debts  which  the 
said  deceased  did  owe  at  decease ;  and  further,  do 

make,  or  cause  to  be  made,  a  just  and  true  account  of 
said  administration  within  twelve  months  from  this  date,  or 
whenever  required  by  law  so  to  do,  and  all  the  rest  and 
residue  of  the  said  estate  and  effects,  do  deliver  and  pay 
unto  such  person  or  persons  respectively  as  shall  be  entitled 
thereto  under  any  law  now  in  force  or  that  may  hereafter 
be  in  force  in  Newfoundland ;  and  if  it  shall  hereafter  appear 
that  any  last  will  and  testament  was  made  by  the  deceased, 
and  the  executor  or  executors  therein  named  do  exhibit  the 
same  unto  the  said  Court,  making  request  to  have  it  allowed 
and  approved  accordingly,  if  the  said  ,  being  there- 

unto required,  do  render  and  deliver  the  aiid  letters  of  ad- 
ministration (approbation  of  such  testament  being  first  had 
and  made)  in  the  said  Court ;  then  this  obligation  to  be  void 
and  of  no  effect,  or  else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered, 
in  the  presence  of 


No.  16. 

Letters  of  Administration. 

In  the  Supreme  Court  of  Newfoundland. 

Be  it  known  that  on  the         day  of  ,  in  the  year 

of  our  liOrd  one  thousand  nine  hundred  and  ,  Letters 
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of  Administration  of  all  and  singular  the  estate  and  effects  App.  o. 
of  ,  late  of  ,  in  the  electoral  district  of  ,   **  *^' 

in  the  Island  of  Newfoundland,  deceased,  who  died 

on  or  about  the        day  of  ,  in  the  year  of  our  Lord 

one  thousand  hundred  ,  at  ,  intestate, 

were  granted  by  the  said  Supreme  Court  to  , 

having  fifst  sworn  well  and  faithfully  to  administer  the 
same  by  paying  the  just  debts  of  the  said  intestate,  and  dis- 
tributing the  residue  (if  any)  of  estate  and  effects 
according  to  law,  and  to  exhibit  a  true  and  perfect  inven- 
tory of  all  and  singular  the  said  estate  and  effects,  and 
render  a  just  and  true  account  thereof  whenever  required 
by  law  so  to  do, 

Begistrar, 


No.  17. 

Administration  Bond  with  Will  Annexed. 

Know  all  men  by  these  presents,  that  we,  , 

are  jointly  and  severally  bound  unto  our  Sovereign  Lord 
Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  BriUiin  and  Ireland,  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith, 
&c.,  in  tlie  sum  of  -  dollars,  to  be  paid  to  our  said  Sove- 
reign Lord  the  King,  his  heirs  and  successors,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves  and  each 
of  us,  for  the  whole,  our  and  each  of  our  executors  and  ad- 
ministrators, firmly  by  these  presents.  Sealed  with  our 
seals. 

Dated  the      day  of  ,  in  the  year  of  our  Lord,  19    . 

The  condition  of  this  obligation  is  such  that  if  the  above- 
named  ,  as  administrat  of  all  the  estate  and 
effects  of  ,  late  of  ,  in  the  electoral  district 
of  ,  in  the  Island  of  Newfoundland,  ,  de- 
ceased, (who  died  on  or  about  the  day  of  ,  A.  D. 
19  ),  do,  when  lawfully  called  on  in  that  behalf,  make,  or 
cause  to  be  made,  a  true  and  perfect  inventory  of  all  and 
singular  the  estate  and  effects  of  the  said  deceased  which 
have  or  shall  come  into  hands,  possession  or  knowledge, 
or  into  the  hands  or  possession  of  any  other  person  or  per- 
42 


Digitized  by 


Google 


330  The  Judicature  Act,  1904, 

App.  G.  sons  for  ,  and  the  same  so  made,  do  exhibit  or  cause 

to  be  exhibited,  into  the  Registry  of  the  Supreme  Court  of 
Newfoundland,  whenever  required  by  law  so  to  do,  and  the 
same  estate  and  effects,  and  all  otiier  estate  and  effects  of 
the  said  deceased  at  the  time  of  death  which  at  any 

time  after  shall  come  into  hands  or  possession,  or  into 

the  hands  or  possession  of  any  other  person  or  persons  for 
,  do  well  and  truly  administer  according  to  law, 
that  is  to  say,  do  pay  the  debts  which  the  said  deceased  did 
owe  at  decease,  and  then  the  legacies  contained  in 

the  said  will  annexed  to  the  sdid  letters  of  administration, 
so  far  as  such  property  will  thereunto  extend  and  the  law 
bind  ;  and  further,  do  make,  or  cause  to  be  made, 

a  full,  true  and  just  account  of  said  administration 

within  twelve  months,  or  sooner  if  thereunto  required,  and 
all  the  rest  and  residue  of  the  property  shall  deliver  and 
pay  unto  such  person  or  persons  ns  shall  be  by  law  entitled 
thereto ;  then  this  obligation  to  bo  void  and  of  no  effect,  or 
else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered, 
in  presence  of 


No.  18. 

Letters  of  Administration  with  the  Will  annexed. 

In  the  Stcpreim  Court  of  Newfoundland. 

Be  it  known  that  ,  late  of  ,  in  the 

Electoral  District  of  ,  deceased,  who  died  on 

the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  hundred  ,  at  ,  made  and 

duly  executed  last  will  and  testament,  a  copy  of 

which  is  hereunder  written. 

And  be  it  further  known  that  on  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  nine  hundred 
Letters  of  Administration  with  the  said  will  annexed 

of  all  and  singular  the  estate  and  effects  of  the  said  deceased 
were  granted  by  the  aforesaid  Court  to 
having  been  first  sworn  well  and  faithfully  to  administer 
the  same  by  paying  the  just  debts  of  the  said  deceased  and 
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the  legacies  contained  in  the  said  will  and  distrilmting  the  App.  o. 
residue  of  the  said  estate  !ind  effects  according  to  law,  and 
to  exhibit  a  true  and  perfect  inventory  of  all  and  singular 
the  said  eaUite  and  effects  and  to  render  a  just  and  true 
account  thereof  whenever  required  by  law  so  to  do. 

Registrar. 


No.   19. 

Guardianship  Bond. 

Be  it  remembered  that  on  this  day  of  ,  in 

the  year  of  our  Sovereign  Lord  Edward  the  Seventh, 

by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith.  &c.,  and  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  ,  personally 

appeared  ,  and  did  acknowledge  themselves 

to  be  held  and  firmly  bound  to  our  said  Sovereign  Lord  the 
King,  his  heirs  and  successors,  in  the  penal  sum  of  , 

to  be  had,  made  and  levied  on  their  goods,  chattels  and 
effects  jointly  and  severally  if  default  is  made  in  any  of  tlie 
conditions  following  : 

Now  the  condition  of  this  obligation  is  such  that  if  the 
above  bounden  shall  duly  and  faithfully  act  as 

guardian  of  the  estiite  and  effects  of  ,  a  minor 

under  the  age  of  twenty-one  years,  and  shall  and  do  pay  and 
dispose  of  such  estate  in  such  manner  as  the  said  Court  shall 
direct,  then  this  obligation  to  be  void  and  of  no  effect,  or 
else  to  be  and  remain  in  full  force  and  virtue. 

Signed  and  sealed 

in  the  presence  of 
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Letters  of  Guardunship. 

In  tht  Supreme  Court  of  Newfoundland. 

Be  it  knoi¥ii  that  on  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  , 

Letters  of  Guardianship  of  the  estate  and  effects  of 

,  a  minor  child,  of  ^  of  ,  in  the  elec- 

toral district  of  ,  were  granted  by  the  Supreme  Court 

of  Newfoundland  to  ,  he  having  been  first  swoin 

well  and  faithfully  to  manage  to  the  best  advantage  the  pro- 
perty of  the  said  minor  committed  to  care,  and  to 
pay  and  dispose  of  such  estate  in  such  manner  as  the  Court 
shall  direct,  and  well  and  truly  to  perform  and  discharge  ull 
the  duties  which  belong  to  as  guardian  of  the  estate 
of  the  said  infant  according  to  the  laws  of  this  Island,  and 
to  render  a  just  and  true  account  thereof  to  the  Supreme 
Court  when  thereunto  lawfully  required,  or  to  the  said 
minor  when            shall  become  of  age. 

Begistrar, 


No.  21. 

Certificate  of  Sealing. 

Sealed  with  the  Seal  of  the  Supreme  Court  of  Newfound- 
land, this  day  of  ,  19  ,  in  accordance  with 
Section  183  of  the  Judicature  Act,  1904,  and  for  the  pur- 
poses therein  named. 

Registrar, 


No.  22. 

Certificate  of  Insolvency. 

These  presents  hereby  certify  that  A.  B.,  of  ,  was 

on  the  day  of  ,  19       ,  declared  insolvent,  and 

that  the  said  A.  B.  has  made  a  full  and  true  disco\«ery,  dis- 
closure and  delivery  of  his  property  and  effects  under  his 
insolvency,  and  has  conformed  to  the  orders  and  directions 
of  the  Court  touching  the  same,  and  has  when  required 
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rendered  such  information  and  aid  to  the  trustee  of  his  in-  App.  o. 
solvent  estate  by  way  of  proof  or  otjiorwise  in  the  discovery,  ^^'  *'* 
collection  and  i^eceiving  of  the  insolvent  estate  as  have  been 
reasonably  required  of  him.  This  certificate  is  granted  with 
the  intent  that,  save  as  provided  by  section  230  of  the  Judi- 
cature Act,  1904.  it  shall  be  a  release  of  any  judgment  re- 
covered and  a  bar  to  any  action  or  suit  that  may  at  any 
time  hereafter  be  brought  for  any  debt  or  liability  due  or 
owing  at  the  time  when  the  said  A.  B.  was  declared  in- 
solvent, or  to  become  due  under  any  contract  previously 
entered  into. 

In  testimony  whereof  I,  ,  Registrar  of  the  Supreme 

Court  of  Newfoundland,  have  hereunto,  by  order  of  the  said 
Court,  subscribed  my  name  and  affixed  the  Seal  of  the  said 
Court,  this  day  of  ,  19     , 

Per 

Registrar, 


No.  23. 

Certificate  of  Composition. 

Thesp  presents  hereby  certify  that  A.  B,  of  ,  <lid, 

on  the  day  of  ,  enter  into  an  arrangement  for 

a  composition  with  his  creditors,  and  t'hat  a  petition  praying 
for  a  declaration  of  his  insolvency  was  on  the  day  of 

,  dissolved  by  an  order  of  Mr.  Justice 
This  certificate  is  granted  with  the  intent  that,  save  as  pro- 
vided by  section  230  of  tlie  Judicature  Act,  1904.  it  sliall 
be  a  release  of  any  judgment  recovered  and  a  bar  to  any 
action  or  suit  that  may  at  any  time  Hereafter  be  brought  for 
any  debt  or  liability  due  or  owing  at  the  time  when  the  said 
arrangement  was  entered  into,  or  to  become  due  under  any 
contract  previously  entered  into. 

In  testimony  whereof,  &c. 
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*i\f,"-  APPENDIX   H. 
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WRITS  OF  EXECUTION: 


No.  1. 

Writ  of  Fieri  Facias. 

19     .    No. 

In  the  Supreme  Court  of  Newfoundland, 

Between 

A.  B,  plaintiff, 

and 
C.  D.,  defendant. 

Edward  the  Seventh,  by  the  Grace  of 
God,  of  the  United  Kingdom  of  Great 
Britain  and  Irehmd  and  of  the  British 
Dominions  beyond  the  Seas,  King, 
Defender  of  the  Faith,  &c. 

To  the  Sheriff  of  Newfoundland  and  his  Deputies,  Greeting: 

We  command  you  that  of  the  goods  and  chattels  of 

in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  S  ,  and  also  interest  thereon  at  the  rate  of  $5.00 

per  centum  per  annum  from  the  day  of 

19     ,  which  said  sum  of  money  and  interest  was  lately  before 
us  in  our  Supreme  Court  in  a  certain  action  wherein 
is  plaintiff  and  defendant,  by  a  judgment  of  our 

said  Court  bearing  date  the  day  of  ,  19    , 

adjudged  to  be  paid  by  the  said  to  ,  toge- 

ther with  certain  costs  in  the  said  judgment  mentioned  and 
which  costs  have  been  taxed  and  allowed  by  one  of  the  t^ix- 
ing  officers  of  our  said  Court  at  the  sum  of  %  ,  as 

appears  by  the  certificate  of  the  said  taxing  officer,  dated 
the  day  of  ,  19     .     And  that  of  the  goods 
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jind  chattels  of  the  said  in  your  bailiwick  you  Api*.  h, 

further  cause  to  be  made  the  said  suui  of  %  ,  together 

with  interest  thereon  at  the  rate  of  $5.00  per  centum  per 
annum  from  the  day  of  ,  19      ,  and  that  you 

have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  in  pursuance  of  the  said  judgment.     And  in 

what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court  immediately  after  the  execu- 
tion tliereof.     And  have  there  then  this  writ. 

Witness  the  Honourable  ,  Chief  Justice  of  the 

Supreme  Court  of  Newfoundland,  the  day  of 

A.  D.  19     , 

Clm-h 

Endorsements  on  WHt. 

Mr.  Sheriff:  Levy  $        and  $         for  costs  of  execution, 
and  also  interest  on  $  at  $5.00  per  centum  per  annum, 

from  the  day  of  ,  A.  D.  19      ,  until  payment, 

besides  Sheriff's  poundage,  officer's  fees,  costs  of  levying,  and 
all  other  legal  incidental  expenses. 

This  writ  was  issued  by  ,  solicitor  for  the  plain- 

tiff*, who  resides  at 

The  defendant  is  a  ,  and  resides  at  ,  in 

your  bailiwick. 


No.  2. 

FiEiii  Facias  on  Order  for  Costs. 

[Heading  as  in  Form  J,] 

Edward,  &c. 

To  the  Sheriff,  &c. : 

We  command  you  that  of  the  goods  and  chattels  of 
in  your  bailiwick  you  cause  to  be  made  the  sum  of  $        fur 
certain  costs,  which  by  an  order  of  our  Suprqme  Court,  dated 
the  day  of  ,  19     ,  were  ordered  to  be  paid  by 

the  said  to  ,  and  which  have  been  taxed 
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App^H.  and  allowed  ut  the  said  ayum  and  interest  ou  the  said  sum  at 

the  rate  of  $        per  centum  per  annum,  from  the  day 

of  ,  19     ,  and  that  you  have  the  said  sum  and  intr- 

rest  before  us  in  our  said  Court  immediately  after  the  exe- 
cution hereof,  to  be  rendered  to  the  said  And  in 
what  manner,  &c     And  tave  here  then  this  writ. 

Witness..  &c. 

(indorsement  on  vnnt  as  in  Foinn  J) 


No.  3 
Writ  of  Elegit. 
[Heading  as  in  Form  i], 
Edward,  &c. 

To  the  Sheriff,  etc, : 

Whereas  lately  in  our  Supreme  Court  in  a  certain  actiou 
{or,  certain  actions,  as  the  case  may  be),  there  depending, 
wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  (or,  in  a  cer- 
tain matter  there  depending  intituled  "in  the  matter  of," 
etc,  as  the  case  may  be\  by  a  judgment  (or  order)  of  our 
sriid  Court  made  in  the  said  action  (or  matter),  and  bearing; 
date  the  day  of  ,  it  was  adjud«;ed  [or  awarded, 

or  ordered,  as  the  case  may  be)  that  C,  D.  should  pay  unto 
A.  B.  the  sum  of  S  ,  together  with  interest  thereon 

after  the  rate  of  S  per  centum  per  annum,  from  the 

day  of  ,  tK)gether  also  with  certain  costs  as 

in  the  said  judgment  (or  order)  mentioned,  and  which  costs 
have  been  taxed  and  allowed  by  ,  one  of  the  taxing 

ofticers  of  our  said  Court,  at  the  sum  of  $  ,  as  appears 

by  the  certificate  of  the  said  taxing  officer,  dated  the 
day  of  And  afterwards  the  said  A.  B.  came  into 

our  Sixid  Court  and,  according  to  the  statute  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  such 
lands,  tenements  and  rents  in  your  bailiwick  as  the  said 
C.  D.  or  any  one  in  trust  for  him  was  seized  or  possessed  of 
on  the  day  of  (date  of  judgment  or  order),  in 

the  year  of  our  Lord  ,  or  at  any  time  afterwards, 

or  over  which  the  said  C.  D.  on  the  said         day  of  , 
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or  at  any  time  afterwards,  had  any  disposing  power  which  App.H. 
he  might  without  the  assent  of  any  other  person  exercise 
for  his  own  benefit,  to  hold  the  said  lands,  tenements  and 
rents  respectively  according  to  the  nature  and  tenure  there- 
of, to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  $  and  $  {costs),  together  with  interest  upon 

the  said  sums  at  the  rate  of  $5.00  per  centum  per  annum 
from  the  {daie  of  jndgvierU  or  order)  shall  have  been  levied. 
Therefore,  we  command  you  that  without  delay  you  cause 
to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  such  lands,  tenements  and  rents  in  your  bailiwick 
as  the  said  C.  D.,  or  any  person  or  persons  in  trust  for  him, 
was  or  were  seised  or  possessed  of  on  the  said  {date  of  jtidg- 
metU  or  order),  or  at  any  time  afterwards  or  over  which  the 
said  C  D.  on  the  said  {date  of  judgment  or  order)  or  at  any 
time  afterwards  had  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person  exercise  for  his  own 
benefit  to  hold  the  said  lands,  tenements  and  rents  respec- 
tively according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns  until  the  said  two  several  sums  and  inter- 
est as  aforesaid  shall  have  been  levied.  And  in  what  man- 
ner you  shall  have  executed  this  our  writ  make  appear  to 
us  in  our  Court  aforesaid  immediately  after  the  execution 
thereof  under  your  seals  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement.  And 
have  there  then  this  writ. 

Witness,  &c.,  {as  in  Form  1.) 

[Endorsements  on  the  writ  as  in  Fomi  8.  The  writ  must 
he  so  moidded  as  to  follow  the  substance  of  the  judgment  or 
order,] 


No.  4 

Wkit  of  Venditioni  Exponas. 

[Heading  as  in  Form  1\ 
Edward,  &c. 

To  the  Sheriff,  etc. 

Whereas  by  our  writ  we  lately  commanded  you  that  of 
the  goods  and  chattels  of  (here  recite  the  fieri  facias  to  the 
43 
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App.  H.  end).     And  on  the  duy  of  you  returned  to 

***'  **  us  in  the  Supreme  Court  aforesaid,  that  by  virtue  of  the 

said  writ  to  you  directed  you  had  taken  goods  and  chattels 
of  the  %aid  C.  D.  to  the  value  money  and  interest  aforesaid, 
which  said  goods  and  chattels  remained  in  your  hands  unsold 
for  want  of  buyers.  Therefore,  we  being  desirous  that  the 
said  A.  B.  should  be  satisfied  his  money  and  interest  afore- 
said, command  you  that  you  expose  t6  sale  and  sell,  or  cause 
to  be  3old,  the  goods  and  chattels  of  the  stiid  C.  T).  by  you 
in  form  aforesaid  taken,  and  every  i»art  thereof  for  the  best 
price  that  can  be  gotten  for  the  same,  and  have  the  money 
arisingifrom  such  sale  before  us  in  our  said  Court  of  Justice 
immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.     And  have  there  then  this  writ. 

Witness,  Ac 


No.  5. 
Writ  of  Possession  and  Fieri  Facias. 
[Heading  as  in  Fom>  1], 
Edward,  &c  (as  in  Form  1.) 
To  the  SheriflF  of  Newfoundland,  Greeting : 

Whereas  lately  in  our  Supreme  Court  by  a  judgment  (or 
order)  of  the  said  Court,  it  was  adjudged  (or  ordered)  that 
the  plaintiff  (oi-,  as  may  be)  recover  possession  of  all  that 
(described  premises  as  in  judgment  or  order),  with  the  appur- 
tenances in  your  bailiwick.  Therefore,  we  command  you 
that  you  omit  not,  but  that  you  enter  the  same  and  without 
delay  you  cause  the  said  to  have  possession  of 

the  said  land  and  premises  with  the  appurtenances.  And 
We  further  command  you  that  of  the  goods  and  chattels  of 
the  said  in  your  bailiwick  you  cause  to  be  made 

the  sum  of  9  ,  and  also  interest  thereon  at  the  rate 

of  $        per  centum  per  annum  from  the        day  of  , 

which  said  sum  of  money  and  interest  were  in  the  said 
action  by  the  judgment  therein  adjudged  {oi\  order,  dated 
the  day  of  ,  ordered)  to  be  paid  by  the  said 

to  ,  together  with  certain  costs  in  the  said 

judgment  {o%\  order)  mentioned,  and  which  costs  have  been 
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taxed  and  allowed  by  one  of  the  taxing  officers  <»f  our  saidApp.  h. 
Court  at  the  sum  of  S  ,  as  ap^>ear8  by  the  eertificjite 

of  the  said  taxing  officer,  dated  the  day  of 

And  that  of  the  goods  and  chattels  of  the  said  in 

your  bailiwick  you  further  cause  to  be  made  the  said  sum 
of  (costs),  together  With  interest  thereon  at  the  rate 

of  $        per  centum  per  annum  from  the        day  of  , 

and  that  you  have  that  money  and  interest  before  us  in  our 
said  Court  immediately  after  the  execution  hereof,  to  be  paid 
to  the  said  in  pursuance  of  the  said  judgment  {or 

order)  And  in  what  manner  you,  etc  {as  in  Form  1)  And 
have  there  then  this  writ. 

Witness,  etc. 

Endoi*semenis, 
This  writ,  etc. 

The  defendant  is  a,  etc..  and  resides  at  ,  in  your 

bailiwick. 

Cause  possession  to  be  delivered  to  the  plaintiff  {ni\  as 
may  he)  of  the  within-mentioned  premises  {if  for  part  only 
of  premises,  describe  part,  say,  described  as  ). 

And  levy  $  and  interest  at  five  per  centum  per  annum 
from  the  day  of  ,19      ,  and  $        for  costs  of 

execution,  besides  poundage  fees  and  expenses  of  execution. 


No.  6. 

Writ  of  Possession. 

[Heading  as  in  Form  1], 

Edward,  etc. 

To  the  SheriflF,  etc. : 

Whereas  lately  in  our  Supreme  Court,  by  a  judgment 
thereof,  A.  B.  recovered  {or,  E.  F.  was  ordered  t<»  deliver  to 
A.  B.)  possession  of  all  that  ,  with  t  he  appurte- 

ntinces,  in  your  bailiwick 

Therefore,  we  command  yuu  that  you  omit  not  but  that 
you  enter  the  same,  and  without  delay  you  cause  the  said 
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App'  H.  A.  B.  to  have  possessiou  of  the  said  land  aud  premises,  with 

the  appurtenances.    And  in  what  manner,  etc     And  have 
you  there  then  this  writ. 

Witness,  eta 


No.  7. 
Writ  of  Delivery 
[Heading  as  in  Form  1] 
Edward,  &e. 
To  the  Sheriff,  etc. : 

We  command  you  that  without  delay  you  cause  the  fol- 
lowing chattels,  that  is  to  say,  (here  enutnerate  the  chaUds 
recovered  by  the  jxtdqiiunt  or  order  for  the  retvrn  of  which 
execution  lias  been  ordered  to  issue)  to  be  returned  to  A.  B., 
which  the  said  A.  B.  lately  in  our  Supreme  Court  recovered 
against  C.  D.  {or,  C.  I)  was  ordered)  to  deliver  to  the  said 
A.  B.  in  an  action  in  our  said  Court.*  And  we  further 
command  you  that  if  the  said  chattels  cannot  be  found  in 
your  bailiwick,  yon  distrain  the  said  CD  by  all  his  lands 
and  chattels  in  your  bailiwick,  so  that  neitlun*  the  said  C.  D 
nor  any  one  for  him  do  lay  hands  on  the  saii:e  until  the  said 
C.  D.  render  to  the  said  A.  B.  the  said  chattels .♦  And  in 
what  manner,  &c.     And  l)ave  you  there  then  this  writ 

Witness,  &c. 


No.  8. 

f  The  like,  but  instead  of  a  distress  until  the  clutttel  is  returned, 

commandiv/f  the  Sheriff  to  levy  on  defendant's  goods 

the  assessed  value  of  it). 

(Proceed  as  in  t/te  preceding  Form  until, the  ♦  and  then 
thus) : 

And  we  further  command  you  that  if  the  said  chattels 
9annot  be  found  in  your  bailiwick,  of  the  goods  ai]d  chaUe|s 
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of  the  stiid  C.  D.  in  your  bailiwick  you  cause  to  be  made  ^pp*^^* 
S  ,  {the  assessed  value  of  the  diattelsy     And  in  what 

manner,  &e.    And  have  you  there  than  this  writ. 

Witness,  &c 

(If  in  either  of  the  preceding  Forms  it  is  wished  to  include 
damages,  costs  and  interest,  proceed  to  the  *  and  continue 
thus) : 

And  we  further  command  you  that  of  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick  you  cause  to  be 
made  the  sum  of  $  (damages).     And  also  interest 

thereon  at  the  rate  of  Ave  per  centum  per  annum  from  the 
day  of  ,  which  said  sum  of  money  and  interest 

were  in  the  said  action  by  the  judgment  therein  {or.  by 
order),  dated  the        day  of  ,  adjudged  {o7\  ordered) 

to  be  paid  by  the  said  C.  D.  to  A.  B.,  together  with  certain 
costs  in  the  said  judgment  {or,  order)  mentioned,  and  wliich 
costs  have  been  taxed  and  allowed  by  one  of  the  taxing 
officers  of  our  said  Court  at  the  sum  of  S  ,  as  appears 

by  the  certificate  of  Uie  said  taxing  officer,  dated  the 
day  of  .     And  that  of  the  goods  and  chattels  of  the 

said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made 
the  said  sum  of  $  (costs),  together  with  interest  thereon 

at  the  rate  of  five  per  centum  per  annum,  from  the  day 

of  ,  and  that  you  have  that  money  and  interest  before 

us  ill  our  said  Court  immediately  after  the  execution  liereof, 
to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said  judg- 
ment {or,  order).  And  in  what  manner,  &c.  And  have  you 
there  then  this  writ. 

Witness,  &c. 


No.  9. 

Writ  of  Attachmekt. 

[Heading  as  in  Foim  1], 

Edward,  &c. 

To  the  Sheriff,  &c. 

We  command  you  to  attach  CD., so  as  to  have  him  before 
118  iji  the  Supreme  Court  wheresoever  the  said  Court  shall 
f.hen  be,  there  to  answer  to  us  as  well  touching  a  contempt 
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App.  G.  which  he,  it  is  alleged,  hath  committed  uguiust  Us,  as  also 

^'  suel^  other  matters  as  shall  be  then  and  there  laid  to  his 

cliarge,  and  further  to  perform  and  abide  such  order  as  Our 

said* Court  shall  make  in  this  behalf,  and  hereof  fail  not  and 

bring  this  writ  with  you. 

Witness,  &c. 


No.  10. 
Wbtt  of  Skquestbation. 
[Heading  gs  in  Fami  1]. 
Edwabd,  &c. 
To  (names  of  not  less  than  four  Commissioners ),  greeting : 

Whereas  lately  in  the  Supreme  Court,  in  a  certain  action 
there,  riepending,  wherein  A.  B.  is  plaintiff  and  C.  D.  and 
others  are  defendants  \or,  in  a  certain  matter  then  depend- 
ing, intituled  "In  the  matter  of  E  F.",  as  tM  case  may  he\ 
by  a  judgment  [o?*,  order,  as  the  ease  may  be\  of  our  said 
Court  made  in  the  said  action  [or^  matter],  and  bearing  date 
the  day  of  ,  19     ,  it  was  ordered  that  the  said 

C  D.  should  [pay  into  Court  to  tlie  credit  of  the  said  action 
the  sum  of  $  ,  or,  as  the  ease  may  he\     Know  ye,  there- 

fore, Uiat  we,  in  confidence  of  your  prudence  and  fidelity, 
have  given,  and  by  these  presents  do  give  to  you,  or  any 
throe  or  two  of  you,  full  power  and  authority  to  enter  upon 
all  the  messuages,  lands,  tenements  and  estate  whatsoever  of 
the  said  C.  D.,  and  to  collect,  receive  and  sequester  into 
your  hands  not  only  all  the  rents  and  profits  of  his  said 
messuages,  lands  and  tenements,  but  also  all  his  goods,  chat- 
tels, {incl  all  his  estate  whatsoever;  and,  therefore,  we  com- 
mand you,  any  three  or  two  of  you,  that  you  do  at  certain 
proper  and  convenient  days  and  hours,  go  to  and  enter  upon 
all  the  messuages,  lands  and  tenements  of  the  said  C.  D., 
and  that  you  do  collect,  take,  and  get  into  your  hands  not 
only  the  rents  and  profits  of  his  said  estate,  but  also  all  his 
gooids,  chattels,  and  all  his  estate  whatsoever,  and  detain  and 
keep  the  same  under  sequestration  in  your  hands  until  the 
stiid  C  D.  shall  [pay  into  Court  to  the  credit  of  the  said 
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action  the  sum  of  $  ,  oi\  as  the  case  may  he],  clear  his  Api>.  g. 

contempt,  and  our  said  Court  make  other  order  to  the  con- 
trary.    Witness,  &c. 


No.  11. 
Writ  of  Capias  ad  Satisfaciendum. 
[Heading  as  in  Form  1]. 
Edward,  &c. 
To  the  Sheriff,  &c. : 

We  command  that  within  one  calendar  month  from  liny. 
date  hereof,  and  not  after,  without  further  order,  you  take 
the  above-named  defendant  and  him  safely  keep  so  that  you 
have  his  body  before  us  in  our  Supreme  Court  immediately 
after  the  execution  hereof  to  satisfy  the  said  plaintiff*  upon  a 
judgn\ent,  which  the  plaintiff"  lately  in  our  said  Court  re- 
covered against  the  defendant,  or  until  he  shall  be  otherwise 
discharged  by  aue  course  of  law,  and  have  you  then  and 
there  this  writ.     Witness,  &c.. 

By  order  of  Mr,  Justice  ,  for  the  sum  of  S 
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iS-ff/..  APPENDIX   J. 


Nos.  1*9. 


FORMS  OF  SUBPCENA,  &c. 

No.  1. 

SUBPCENA   AD   TESTIFICANDUM   [GENERAL   FoKM]. 

19     .      No.     . 

In  the  Supreme  Court  of  Ntivfoundland. 

Between 

A.  B.,  ,  plaintiff, 

and 
C.  D.,  ,  defendant 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Great  Brilnin  and  Ireland, 
and  of  the  British  Dominions  leyond  the  Sens, 
King,  Defender  of  the  Faith,  &c 

To  ,  greeting : 

We  command  you  to  attend  before  ,  at  , 

on  the  day  of  ,  10      ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to  day  until  the 

above  cause  is  tried,  to  give  evidence  on  behalf  of  the  plain- 
tiff [or,  defendant] 

Witness,  &c. 


No.  2. 

Habeas  Corpus  ad  Testifcandum. 

[Heading  as  in  Form  1\ 

Edward,  &c. 

To  the  [keeper  of  our  prison  at  ] : 

We  command  you  that  you  bring  ,  who  it  is  said 

is  detained  in  your  prison  under  your  custody  , 
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before  ,  at  ,  on  the  day  otA^j^^  ^ 

,  at  the  hour  of  iu  the  noon,  and  so   ^' 

from  day  to  day  until  the  above  action  is  tried,  to  give  evi- 
dence on  behalf  of  the  And  that  immediately 
after  the  said  shall  have  so  given  his  evidence  you 
safely  conduct  him  to  the  prison  from  which  he  shall  have 
been  brought. 

Witness,  &c. 


No.  3. 

SUBPCENA   DUCES   TECUM   [GENERAL   FoRM]. 

[Heading  as  in  Form  1]. 

Edward,  &c. 

To  (the  names  of  three  witnesses  may  he  inserted) ,  greeting : 

We  command  you  to  attend  before  ,  at  , 

on  the  day  of  ,19       ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to  day  until  the 

above  cause  is  tried,  to  give  evidence  on  behalf  of  the  , 

and  also  to  bring  with  you  and  produce  at  the  time  and 
place  aforesaid  (specify  documents  to  be  produced). 

Witness,  &c. 


No.  4. 

Commission  to  Examine  Witnesses. 

[Heading  as  in  Form  1], 

Edward,  &c. 

To  ,  of  ,  and  ,  of  ,  Com- 
missioners named  by  and  on  behalf  of  the  , 
and  to  ,  of  ,  and  ,  of  , 
Commissioners  named  by  and  on  behalf  of  the  , 
greeting: 

Know  you  that  we  in  confidence  of  your  prudence  and 
fidelity  have  appointed  you,  and  by  these  presents  give  you 
44 
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App.  J.  power  and  tiuthorily  to  examine  on  interrogatories  and  viva 

^^'  *'  voce,  as  hereinafter  mentioned,  witnesses  on  behalf  of  the 

said  ,  and  ,  respectively,  at  ,  before 

you,  or  any  two  of  you,  so  that  one  Commissioner  only  on 
each  side  be  present  and  act  at  the  examination.  And  we 
command  you  as  follows : — 

1.  Both  the  said  and  the  said  shall  be  at 
liberty  to  examine  on  interrogatories  and  viva  voce  on  the 
subject  matter  thereof,  or  arising  out  of  the  answers  thereto, 
such  witnesses  as  shall  be  produced  on  their  behalf,  with 
liberty  to  the  other  party  to  cross-examine  the  said  wit- 
nesses on  cross-interrogatories  and  viva  voce,  the  party  pro- 
ducing any  witness  for  examination  being  at  liberty  to 
re-examine  him  viva  voce ;  and  all  such  additional  viva  voce 
questions,  whether  on  examination,  cross-examination  or  re- 
examination, shall  be  reduced  into  writing,  and,  with  the 
answers  thereto,  shall  be  returned  with  the  said  commission. 

2.  Not  less  than  days  before  the  examination  of  any 
witness  on  behalf  of  either  of  the  said  parties,  notice  in 
writing  signed  by  any  one  of  you,  the  commissioners  of  the 
party  on  whose  behalf  the  witne^  is  to  be  examined,  and 
stating  the  time  and  place  of  the  intended  examination  and 
the  names  of  the  witnesses  to  be  examined,  shall  be  given 
to  the  commissioners  of  the  other  party  by  delivering  the 
notice  to  them,  or  by  leaving  it  at  their  usual  place  of  abode 
or  business,  and  if  the  commissioners  or  commissioner  of 
that  party  neglect  to  attend  pursuant  to  the  notice,  then 
one  of  you,  the  commissioners  of  the  party  on  whose  behalf 
the  notice  is  given,  shall  be  at  liberty  to  proceed  with  and 
take  the  examination  of  the  witness  or  witnesses  ex  parte, 
and  adjourn  any  meeting  or  meetings,  or  continue  the  same 
from  day  to  day  until  all  the  witnesses  intended  to  be  ex- 
amined by  virtue  of  the  notice  have  been  examined,  without 
giving  any  further  or  other  notice  of  the  subsequent  meeting 
or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination  or  re-examination,  producing  any  book,  docu- 
ment, letter,  paper,  or  writing,  and  refusing  for  good  cause 
to  be  stated  in  his  deposition,  to  part  with  the  original  there- 
of, then  a  copy  thereof,  or  extract  therefrom,  certified  by  the 
commissioners  or  commissioner  present  and  acting,  to  be  a 
true  and  correct  copy  or  extract,  shall  be  annexed  to  the 
witness's  deposition. 
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4.  Each  witness  to  be  examined  under  this  commission  App.j. 
shall  be  examined  on  oath,  affirmation,  or  otherwise  in  ac* 
cordance  with  his  religion,  by  or  before  the  commissioners 

or  commissioner  present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand 
the  English  language  (the  interrogatories,  cross-interroga* 
tories  and  viva  voce  questions,  if  any,  being  previously  trans- 
lated into  the  language  with  which  he  or  they  is  or  are 
conversant),  then  the  examination  shall  be  taken  in  English 
through  the  medium  of  an  interpreter  or  interpreters  to  be 
nominated  by  the  commissioners  or  commissioner  present  at 
the  examination,  and  to  be  previously  sworn  according  to 
his  or  their  several  religions  by  or  before  the  said  commis- 
sioners or  commissioner  truly  to  interpret  the  questions  to 
be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission 
shall  be  subscribed  by  the  witness  or  witnesses  and  by  the 
commissioner  or  commissioners  who  shall  liave  taken  the 
depositions. 

7.  The  interrogatories,  cross-interrogatories  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof,  or  extracts  therefrom,  shall  be  sent  to  the 
Registrar  of  the  Supreme  Court  of  Newfoundland  on  or 
before  the  day  of  ,  enclosed  in  a  cover  under 
the  seals  or  seal  of  the  commissioners  or  commissioner. 

8.  Before  you  or  any  of  you  in  any  manner  act  in  the  ex- 
ecution hereof  you  shall  severally  take  the  oath  herein  in- 
dorsed, on  the  Holy  Evangelists,  or  otherwise  in  such  other 
manner  as  is  sanctioned  by  the  form  of  your  several  reli- 
gions and  is  considered  by  you  respectively  to  be  binding  on 
your  respective  consciences.  In  the  absence  of  any  other 
commissioner,  a  commissioner  may  himself  take  the  oath. 

And  we  give  you  or  any  one  of  you  authority  to  admin- 
ister such  oath  to  the  other  or  others  of  you. 

Witness,  etc. 

Witness's  Oath. 

You  are  true  answer  to  make  to  all  sucli  questions  as  shall 
be  asked  you,  without  favor  or  affection  to  cither  party,  and 
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App.  J.  therein  you  shall  speak  the  truth,   the  whole  truth  and 

nothing  but  the  truth.    So  help  you  God. 

Commissioner' B  Oath, 

You  (or  I)  shall,  according  to  the  best  of  your  (or  my) 
skill  and  knowledge,  truly  and  faithfully  and  without  par- 
tiality to  any  or  either  of  the  parties  to  this  cause,  take  the 
examinations  and  depositions  of  all  and  every  witness  and 
witnesses  produced  and  examined  by  virtue  of  the  commis- 
sion within  written. 

Interpreter's  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to 
any  or  either  of  the  parties  in  this  cause,  and  to  the  best  of 
your  ability,  interpret  and  translate  the  oath  or  oaths,  affir- 
mation or  affirmations  which  he  shall  administer  to,  and  all 
and  every  the  questions  which  shall  be  exhibited  or  put  to, 
all  and  every  witness  and  witnesses  produced  before  and  ex- 
amined by  tlie  commissioners  named  in  the  commission 
within  written,  so  far  forth  as  you  are  directed  and  employed 
by  the  said  commissioners  to  interpret  and  translate  the 
same  out  of  the  English,  into  the  language  of  such  witness 
or  witnesses,  and  also  in  like  manner  to  interpret  and  trans- 
late the  respective  depositions  taken  and  made  to  such  ques- 
tions out  of  the  language  of  such  witness  or  witnesses  into 
the  English  language.     So  help  you  God. 

Clerk's  Oath, 

You  shall  truly,  faithfully,  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take,  write  down,  tran- 
scribe and  engross  all  and  every  the  questions  which  be  ex- 
hibited or  put  to  all  and  every  witness  and  witnesses,  and 
also  the  depositions  of  all  and  every  such  witness  and  wit- 
nesses produced  before  and  examined  by  the  said  commis- 
sioners named  in  the  commission  within  written  as  far  forth 
as  you  are  directed  and  employed  by  the  commissioners  to 
take,  write  down,  transcribe  or  engross  the  said  questions 
and  depositions. 

Note. — (Direction  of  the  interrogatories,  etc.,  when  returned  by  the 
commissioner  : — The  Registrar,  Supreme  Court,  St  John's,  Newfound- 
land). 
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APPENDIX  K.  tY'-J', 


^cm,   I  *  ^. 


SUMMONSES  AND  ORDERS 


No.  1. 

Summons  (General  Form.) 

190    .     No.    . 

In  the  Snjneme  Court  of  Newfoundland. 

Between 

A.  B.,  ,  plaintiff, 

and 

C.  D.,  ,  defendant. 

Let  all  parties  concerned  attend  before  ,  in  Clu lum- 

bers, on  ,  the  day  of  ,  19     ,  at 

o'clock  in  the  noon,  on  the  hearing  of  an  applicatiorj 

on  the  part  of 


The  day  of  ,  19     . 


Jydfff 


No.  2. 

Originating  Summons. 

19    .    No    . 

[If  the  question  to  he  determined  arises  in  the  administra' 
Hon  of  an  estate  or  a  trust  intitule  it  also  in  the  matter  of  (he 
estate  or  trust] 
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App.  K.  Between 

No8.  3*4. 


-,  plaintiff, 


and 


-,  defendant. 


Let  attend  before  in  Chambers,  on 

the  day  of  ,  19     ,  at  o'clock  in  the 

noon  upon  the  application  of  ,  who  claims  to 

be  {state  the  nature  of  the  elaim)  for  an  order  that  {state  the 
object  of  the  application.) 

The  day  of  ,  19     . 

Judge. 

N.  B  — If  the  defendant  does  not  attend  either  in  person 
or  by  his  solicitor  at  the  time  and  place  abovementioned, 
such  order  will  be  made  and  proceedings  taken  as  the  Judge 
may  think  just  and  expedient. 

The  defendant  must  file  an  appearance  in  writing  in  the 
Registry  either  personally  or  by  his  solicitor  before  being 
heard. 


No.  3. 

Order  [General  Form]. 

[Headi7ig]. 

Upon  hearing  and  upon  reading 

It  is  ordered  that  ,  and  that  the  costs  of  this  appli- 

cation be 

The  day  of  ,  19     . 

Judge, 


No.  4. 

Order  for  Particulars. 

[Heading]. 

Upon  hearing  and  upon  reading 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 

an  account  in  writing  of  the  particulars  of  the  plain- 
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tiff's  claim  in  this  action  ,  and  that  unless  such  App.  k. 

particulars  bo  delivered  within  days  from  the  date  of 

this  order  all  further  proceedings  be  stayed  until  the  de- 
livery thereof,  and  that  the  defendant  have  days  after 
thfe  delivery  of  the  said  particulars  to  deliver  his  defence, 
and  that  the  costs  of  this  application  be 

The  day  of  ,  19    . 


No.  5. 

Order  to  Dismiss  for  want  of  Prosecution. 

[Heading], 

Upon  hearing  .     It  is  ordered  that  this  action 

be,  for  want  of  prosecution,  dismissed  with  costs,  to  be  taxed 
and  paid  to  the  defendant  by  the  plaintiff,  and  that  the  costs 
of  this  application  be 

The  day  of  ,  19     . 


No.  6. 

Order  for  Delivery  of  Interrogatories. 

[Headiruf], 

Upon  hearing 

It  is  ordered  that  the  be  at  liberty  to  deliver  to 

the  interrogatories  in  writing,  and  that  the  said 

do  answer  the  interrogatories,  as  prescribed  by 

and  the  Bules  of  the  Supreme  Court,  and  that 

the  costs  of  this  application  be 

The  day  of  ,  19     . 
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App.  K.  No.  7. 

No».  7-9. 

Order  for  Affidavits  as  to  Documents. 

[Heading.] 
Upon  hearing 

It  is  ordered  that  the  do,  within  days  from 

the  date  of  this  order,  answer  on  affidavit  stating  what  do- 
cuments are  or  have  been  in  possession  or  power  re- 
lating to  the  matters  in  question  in  this  action,  and  that  the 
costs  of  this  application  be 

The  day  of  ,  19     . 


i 


No.  8. 
Order  to  Produce  Documents  for  Inspection. 

[Heading]. 

Upon  hearing 

It  is  ordered  that  the  do,  at  all  seasonable  times 

on  reasonable  notice,  produce  at  (insert  place  of  inspedion) 
situate  at  ,  the  following  document-s,  namely: 

and  that  the  be  at  liberty  to  inspect  and  peruse  the 

documents  so  produced,  and  to  take  copies  and  abstracts 
thereof,  and  extracts  therefrom  at  expense,  and  that 

in  the  meantime  all  further  proceedings  be  stayed,  and  that 
the  costs  of  this  application  oe 

The  day  of  ,  19     . 


No.  9. 


Order  for  Issue  of  Writ  and  for  Service  out  of 
Jurisdiction. 

In  the  matter  of  the  Judicature  Act,  1904,  and 
in  the  matter  of  an  intended  action 


Between 


and 


-,  plaintiff, 
-,  defendant. 


Upon  hearing  ;  and  upon  reading 

It  is  ordered  that  the  intended  plaintiff  be  at  liberty  to 
issue  a  writ  of  summons  against  the  intended  defendant 
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And  it  is  further  ordered  that  the  said  intended  plaintiff  App.K. 
be  at  liberty  to  serve  {if  a  foreigner  in  a  foreign 

country  insert  "  Notice  of  "  the  said  writ  at  (here  in- 

sert country  or  place  within  the  limits  of  which  the  stimce  is 
to  be  made)  or  elsewhere  in  the  ,  and  that  the  time 

for  appearance  to  the  said  writ  by  the  said  intended  defen- 
dant be  within  after  the  service  of  the  said 
(here  insert  *  Writ "  or  "  Notice  of,"  as  may  be  re- 
quired). 

The  day  of  ,  19    . 


No.  10. 
Order  for  Substituted  Service. 
[Heading], 
Upon  reading  the  affidavit  of 

It  is  ordered  that  service  of  a  copy  of  this  order  and  of  a 
copy  of  the  writ  of  summons  and  statement  of  claim  in  this 
action  by  sending  the  same  by  a  pre-paid  post  letter,  ad- 
dressed to  the  defendant  ,  at  ,  shall  be 
good  and  sufficient  service  of  the  writ. 

The  day  of  ,  19     . 


No.  11. 


Order  for  Substituted  Service  in  Action  for  Kecovery 

OF  Land. 

[ffeading]. 

Upon  reading  the  affidavit  of 

It  is  ordered  that  service  of  the  writ  of  summons  in  this 
action  under  Order  IX.,  Eule  9,  be  good  and  sufficient  ser* 
vice  of  the  said  writ  for  the  recovery  of  possession  of  the 
land  or  property  claimed  in  this  action. 

The  day  of  ,  19    . 

45 
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A  pp.  It*  No.  12. 

!ffl».  13*14. 

Order  for  Renewal  of  Writ. 

[ffeading]. 

Upou  hearing  and  upon  reading 

It  is  ordered  that  the  writ  in  this  action  be  renewed  for 
six  months  from  the  date  of  its  renewal. 

The  day  of  ,  19    . 

No.  13. 

Order  for  Issue  of  Notice  Claiming  Contribution. 

[ffeading]. 

Upon  hearing  and  upon  reading 

It  is  ordered  that  the  defendant,  ,  be  at  liberty 

to  issue  a  notice  claiming  over  against  , 

pursuant  to  the  Rules  of  the  Supreme  Court,  Order  XV., 
Rule  43. 

The  day  of  ,  19     . 


No.  14. 
Order  of  Reference. 
[Heading], 
Upon  hearing  ,  and  by  consent 

It  is  ordered  as  follows : — 

1.  (State  matters  to  be  referred)  shall  be  referred  to  the 
award  of 

2.  The  arbitrator  shall  have  all  the  powers  of  a  Judge  as 
to  certifying  and  amending. 
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3.  The  arbitrator  shall  make  aud  publish  his  award  inApp.  k. 
writing  of  and  concerning  the  matters  referred,  ready  to  be  ^**"  **" 
delivered  to  the  parties  in  difference,  or  such  of  them  as  re- 
quire the  same  (or,  their  respective  personal  representatives, 

if  either  of  the  said  parties  die  before  the  making  of  the 
award)  on  or  before  the  next,  or  on  or  before  sucli 

further  day  as  the  arbitmtor  may  from  time  to  time  appoint 
and  signify  in  writing,  signed  by  him  and  indorsed  on  this 
order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey 
the  award  so  to  be  made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  refer- 
ence and  award  shall  be 

6.  The  arbitrator  may,  if  he  think  fit,  examine  the  said 
parties  to  this,  cause,  and  their  respective  witnesses,  upon 
oath  or  affirmation. 

7.  The  parties  shall  produce  before  the  arbitrators  all 
books,  deeds,  papers  and  writings,  in  their  or  either  of  their 
custody  or  power,  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or 
prosecute  any  action  against  the  arbitrator  of  or  concerning 
the  matters  so  to  be  referred. 

9.  If  either  party,  by  affected  delay  or  otherwise,  wilfully 
prevent  the  said  arbitrator  from  making  an  award,  he  or 
they  shall  pay  such  costs  to  the  other  as  the  Court  or  Judge 
may  think  reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing 
the  validity  of  the  said  award,  or  moving  the  Court  or  Judge 
to  set  it  aside,  the  said  Court  or  Judge  shall  have  power  to 
remit  the  matters  hereby  referred,  or  any  or  either  of  them, 
to  the  reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  or  failing  to 
act,  or  dying  before  he  has  made  his  award,  the  said  parties 
may,  or  if  they  cannot  agree,  a  Judge  may,  on  application 
by  either  side,  appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  a 
Judge,  the  party  or  parties  in  whose  favour  the  award  shall 
be  made  shall  be  at  liberty,  within  days  after  service 
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Ajp.  K.^  16      ^'  *  ^Py  ^'  ^^®  award  on  the  solicitor  or  agent  of  the  other 

'     party,  to  sign  final  judgment  in  accordance  with  the  award, 

and  for  all  costs  that  he  or  they  may  be  entitled  to  under 

this  order  and  under  the  award,  together  with  the  costs  of 

the  said  judgment. 

The  day  of  ,19    . 


No.  15. 

Order  to  Try  by  Jury. 

[Heading  as  in  Form  I]. 

Upon  hearing 

It  is  ordered  that  this  action  be  tried  with  a  jury, 

and  that  the  costs  of  this  application  be 

The  day  of  ,  19     . 


No.  16. 

Order  appointing  Receiveij. 

[Heading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  it  is  ordered  that  be  appointed  recei- 

ver ,  upon  first  giving  security  by  bond  to  the  satis- 

faction of  the  Master  to  receive  the  rents,  profits  and  moneys 
receivable  in  respect  of  the  defendant's  interest  in  the  fol- 
lowing property,  that  is  to  say  : 

But  that  this  appointment  be  without  prejudice  to  the 
rights  of  any  prior  encumbrances  upon  the  said  ,  who 

may  think  proper  to  take  possession  of  or  receive  the  same 
by  virtue  of  their  respective  securities,  or,  if  any  prior  en- 
cumbrancer is  in  possession,  then  without  prejudice  to  such 
possession. 

And  that  the  tenants  of  the  said  premises  do  attend  and 
pay  their  rents  in  arrear  and  growing  rents  to  such  receiver. 
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And  that  such  receiver  have  liberty,  if  he  shall  thiuk  pro-  ^JPj^* 
per  (but  not  otherwise^,  out  of  the  reots,  profits  and  moneys 
to  be  received  by  him,  to  keep  dowp  the  interest  upon  the 
prior  encumbrances,  according  to  their  priorities,  and  be  al- 
lowed such  payment,  if  any,  in  passing  his  accounts. 

And  that  such  receiver  shall,  on  the  day  of 

19     ,  (3  months)  and  at  such  further  and  other  times  as  may 
be  ordered,  leave  and  pass  such  accounts,  and  shall,  on  the 
day  of  ,  19     ,  (1  month  after  the  3  months) 

and  at  such  further  and  other  times  as  may  be  ordered,  pay 
the  balance  or  balances  appearing  due  on  the  accounts  so 
left  or  such  parts  thereof  as  shall  be  certified  as  proper  to 
be  so  paid ;  such  sums  to  be  paid  in  or  towards  satisfaction 
of  what  shall  for  the  time  being  be  due  in  respect  of  the 
judgment  signed  on  the  day  of  ,  19     ,  for  the 

sum  of  S  debt  and  $  costs,  making  together  the 

sum  of  S  .     And  that  the  costs  of  this  order  and  of 

carrying  the  same  into  effect  and  of  obtaining  the  discharge 
of  the  receiver  (such  costs  to  be  ascertained  by  the  Master) 
shall  be  primarily  payable  out  of  the  sums  received  by  the 
receiver,  but  if  there  shall  be  no  sums  received  or  the 
amount  shall  be  insufificient,  then  upon  the  certificate  of  the 
Master  being  given,  stating  the  amount  of  the  deficiency 
(such  certificate  to  be  given  after  passing  the  final  account), 
the  amount  of  the  deficiency  so  certified  shall  be  paid  by 
the  defendant  to  the  plaintiff. 

Aud  that  the  balance,  if  any,  remaining  in  the  hands  of 
the  receiver,  after  making  the  several  payments  aforesaid, 
shall,  unless  otherwise  directed,  be  forthwith  paid  by  the 
receiver  into  Court  to  the  credit  of  this  action,  subject  to 
further  orders. 

And  that  any  of  the  parties  be  at  liberty  to  apply  to  the 
Judge  in  Chambers  as  there  may  be  occasion. 

The  day  of  ,  19     . 
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Apit.  K.  No.  17. 

K«ii,  17-10. 

Order  of  Bbference  under  Section  202. 

[Heading  as  in  Forvi  1\ 

Upon  hearing  and  upon  reading  the  affidavit  of 

It  is  ordered  that  the  following  question  arising  in  this 
action,  namely,  ,  be  referred  for  enquiry  and  re- 

port to  under  S.  202  of  the  Judicature  Act,  1904, 

and  that  the  costs  of  this  application  be 

The  day  of  ,  19     . 


No.  18. 

Order  of  Beferenge  to  Master. 

[Heading  as  in  Form  1]. 

Upon  hearing  and  upon  reading 

It  is  ordered  that  this  action  (or,  the  matters  of  accoant 
in  this  action,  or,  the  following  questions  in  this  action, 
namely,  stating  them)  be  referred  to  the  Master,  to  take  evi- 
dence and  report  thereon.  (1/  there  are  any  special  Unns 
insert  them)  and  that  the  costs  of  this  application  be 

The  day  of  ,  19     . 


No.  19. 

Order  for  Examination  of  Witnesses  before  Trial 

[Heading  as  in  Form  i.] 

Upon  hearing  and  upon  reading 

It  is  ordered  that  ,  a  witness  on  behalf  of  the 

,  be  examined  viva  voce  [on  oath  or  affirmation] 
before  ,  the  solicitor,  giving  to  the 

solicitor  notice  in  writing  of  the  time  and  place 

where  the  examination  is  to  take  place. 

And  it  is  further  ordered  that  the  examination  so  taken 
be  filed  in  the  Eegistry,  and  that  an  office  copy  or  copies 
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thereof  may  be  read  and  given  in  evidence  on  the  trial  of  iipp.  k. 
this  case,  saving  all  just  exceptions,  without  any  further 
proof  of  the  absence  of  the  said  witness  than  the  affidavit 
of  the  solicitor  of  the  party  using  the  same  as  to  his  belief, 
and  that  the  costs  of  this  application  be  costs  in  the  cause. 

The  day  of  ,  19     . 


No.  20. 

Order  for  Issue  of  Commission  to  Examine  Witnesses 

[ffeading  as  in  Form  I], 

Upon  hearing  and  upon  reading 

It  is  ordered  that  the  be  at  liberty  to  issue  a 

commission  [to  be  drawn  up,  and,  unless  agreed  upon  by  the 
parties  within  one  week,  to  be  settled  by  the  Master,  or,  as 
the  case  may  &e]  for  the  examination  of  witnesses  on 
behalf  at 

And  it  is  further  ordered  that  the  trial  of  this  action  be 
stayed  until  the  return  of  the  said  commission,  and  that  the 
costs  of  this  application  be 

The  day  of  ,  19     . 


No.  21. 

Order  for  Issue  of  Bequest  for  Commission. 

It  is  ordered  that  a  letter  of  request  do  issue  directed  to 
the  proper  tribunal  for  the  examination  of  the  following 
witnesses,  that  is  to  say : — 

E.  F.,  of 

G.  H.,  of  ,  and 

I.  J.,  of 

And  it  is  ordered  that  the  depositions  taken  pursuant 
thereto,  when  received,  be  filed  at  the  Begistry  and  be  given 
in  evidence  on  the  trial  of  this  action,  saving  all  just  ex- 
ceptions. 

And  it  is  further  ordered  that  the  trial  of  this  action  be 
stayed  until  the  said  depositions  have  been  filed. 
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App.  K.  No.  22. 

No.  82. 

Request  for  Commission. 

{Heading:  To  the  President  and  Judges  of,  &c.,  &c.,  or,  as 
the  case  may  be). 

Whereas  an  action  is  now  pending  in  the  Supreme  Court 
of  Newfoundland  in  which  A.  B  is  plaintiff  and  C  D.  is 
defendant.     And  in  the  said  action  the  plaintiflT  claims 

(Statement  of  claim). 

And  whereas  it  has  been  represented  to  the  said  Court 
that  it  is  necessary  for  the  purposes  of  justice  and  for  the 
due  determination  of  the  matters  in  dispute  between  the 
parties,  that  the  following  persons  should  be  examined  as 
witnesses  upon  oath  touching  such  matters,  that  is  to  say : 

E.  F.,  of 

G.  H.,  of  ,  and 

I.  J,  of 

And  it  appearing  that  such  witnesses  are  resident  within 
the  jurisdiction  of  your  honourable  Court- 

Now,  I,  ,  as  the  Chief  Justice  of  the  said  Supreme 

Court,  have  the  honour  to  request,  and  do  hereby  request, 
that  for  the  reasons  aforesaid  and  for  the  assistance  of  the 
Supreme  Court,  you,  as  the  President  and  Judges  of  the 
said  ,  or  some  one  or  more  of  you,  will  be  pleased 

to  summon  the  said  witnesses  (and  such  other  witnesses  as 
the  agents  of  the  said  plaintiff  and  defendant  shall  humbly 
request  you  in  writing  so  to  summon)  to  attend  at  such  time 
and  place  as  you  shall  appoint  before  some  one  or  more  of 
you,  or  such  other  person  as  according  to  the  procedure  of 
your  Court  is  competent  to  take  the  examination  of  wit- 
nesses, and  that  you  will  cause  such  witnesses  to  be  ex- 
amined upon  the  interrogatories  which  accompany  this  letter 
of  request  (or,  viva  voce)  touching  the  said  matters  in  ques- 
tion, in  the  presence  of  the  asents  of  the  plaintiff  or  defen- 
dant, or  such  of  them  as  shall,  on  due  notice  given,  attend 
such  examination. 

And  I  further  have  the  honour  to  request  you  that  you 
will  be  pleased  to  cause  the  answers  of  the  said  witnesses  to 
be  reduced  into  writing,  and  all  books,  letters,  papers  and 
documents  produced  upon  such  examination  to  be  duly 
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marked  for  identification;  and  that  you  will  be  further App.  k.  * 
pleased  to  authenticate  such  examination  by  the  seal  of  your^^'  *^' 
tribunal,  or  in  such  other  way  as  is  in  accordance  with  your 
procedure,  and  to  return  the  same,  together  with  such  re- 
quest in  writing,  it  any,  for  the  examination  of  other  wit- 
nesses through  His  Majesty's  Colonial  Secretary  for  the 
Colonies  for  transmission  to  the  said  Supreme  Court. 


No.  23. 


Obder  for  Appointment  of  Special  Examiner  to  take 
Evidence  Abroad. 

[Heading  as  in  Form  i], 

Upon  hearing  the  solicitors  on  both  sides,  and  upon  read* 
ing  the  affidavit  of 

It  is  ordered  that  ,  be  appointed  as  special  ex- 

aminer for  the  purpose  of  taking  the  examination,  cross- 
examination  and  re-examination,  viva  voce,  on  oath  or  affir- 
mation of  witnesses  on  the  part  of  the  , 
at  ,  aforesaid.  The  solicitors  to  give  to 
the  solicitors  days*  notice  in  writing  of  the 
date  on  which  they  propose  to  send  out  this  order  to 
for  execution,  and  that  days  after  the  service  of  such 
notice  the  solicitors  for  the  plaintiffs  and  defendants  res- 
pectively do  exchange  the  names  of  their  agents  at  . 
to  whom  notice  relating  to  the  examination  of  the  said  wit- 
nesses may  be  sent,  And  that  days  (exclusive  of 
Sunday)  prior  to  the  examination  of  any  witness  hereunder 
notice  of  such  examination  shall  be  given  by  the  agent  of 
the  party  on  whose  behalf  such  witness  is  to  be  examined  to 
the  agent  of  the  other  party  (unless  such  notice  be  dispensed 
with).  And  that  the  deposition  when  so  taken,  together 
with  any  documents  referred  to  therein,  or  certified  copies 
of  such  documents,  or  of  extracts  therefrom,  be  transmitted 
by  the  examiner  under  seal  to  the  Registrar  of  the  Supreme 
Court,  St.  John's,  Newfoundland,  on  or  before  the  day 
of  next,  or  such  further  or  other  day  as  may  be 
ordered,  there  to  be  filed  in  the  proper  office.  And  that 
either  party  be  at  liberty  to  read  and  give  such  depositions 
in  evidence  on  the  trial  of  this  action,  saving  all  just  except 
46 
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Avp-  H*  tions.     And  that  the  trial  of  this  action  be  stayed  until  the 

**'  ^  -  filing  of  such  depositions.  And  that  the  costs  of  and  inci- 
dent to  this  application  and  such  examination  be  costs  in 
the  action. 

The  day  of  ,  19     . 


No.  24. 

Obdbr  for  Examination  of  Judgment  Debtor. 

19    .    No.    . 

In  the  Supreme  Court  of  Newfoundland. 

Between 

-,  Judgment  debtor, 


and 
,  Judgment  creditor. 


Upon  hearing  ,  and  upon  reading  the  affidavit 

of  ,  filed  the  day  of  ,  19     ,  and 

It  is  ordered  that  the  abovenamed  judgment  debtor  atteud 
and  be  orally  examined  as  to  whether  any  and  what  debts 
are  owing  to  him,  and  whether  the  said  judgment  debtor  has 
any  and  what  other  property  or  means  of  satisfying  the 
judgment  signed  the         day  of  ,  19     , "before 

at  such  ,  on  ,  and  that  the  said  judgment 

debtor  produce  any  books  or  documents  in  his  possession  or 
power  relating  to  the  same  at  the  time  of  the  examination, 
and  that  the  costs  of  this  application  be 

.  The  day  of  ,  19     . 
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No.  25.  App,  K, 

Nob.  TUi  mm. 


J  Garnishee  Order  Nisi. 

19    .      No.    . 
In  the  Supreme  Court  of  Newfoundland* 
Between 
— — ^,  Plaintiff, 


and 

•,  Defendant, 

Garnishee. 

Upon  rending  the  affidavit  of  ,  dated  the 

day  of  ,  and  upon  hearing  for  the  above- 

named  plaintiff,  I  do  order  that  attend  before  , 

at  ,  on  ,  the  day  of  ,  19     , 

at  o'clock  ,  to  be  examined  touching  the 

debt  due  from  him  to  the  defendant  {or,  the  property  of  the 
defendant  in  his  hands) 

The  day  of  ,  19     . 


No.  26. 

:    Garnishee  Order  (Absolute.) 

In  the  Supreme  Court  of  Newfoundland. 

[Heading  as  in  Form  25\ 

Upon  hearing  the  solicitors  for  the  abovenamed  parties 
and  the  examination  of  ,  the  garnishee,  I  do  order 

that  the  said  do  forthwith  pay  into  Court  the  sum 

of  S  (or,  deliver  to  the  Sheriff  the  property,  &c.)  and  that 
in  default  thereof  execution  may  issue  for  the  same,  and  that 
the  costs  of  this  application  be 

The  day  of  ,  19     . 
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^Z-^s,  w.  No.  27. 

Orpir  for  Issue  bbtwben  Judgment  Creditor  and 
Garnishee. 

[Heading  as  in  Farm  £6]' 

Upon  hearing  the  solicitors  for  the  judgment  creditor  and 
the  garnishee  and  reading  the  affidavits  or  ,  and  the 

order  herein  dated  the  day  of  ,  19     ;  It  is 

ordered  that  the  judgment  creditor  and  the  garnishee  pro* 
ceed  to  the  trial  of  an  issue  wherein  the  said  judgment  cre- 
ditor shall  be  plaintiff  and  the  said  garnishee  shall  be  defen- 
dant, and  that  the  question  to  be  tried  shall  be  whether  the 
said  garnishee  was  indebted  to  the  judgment  debtor  in  any 
and  what  amount  at  the  time  the  said  order  nisi  was  served. 
And  it  is  further  ordered  that  the  issue  be  prepared  and  de- 
livered by  the  plaintifl  therein  within  days  from  this 
date  and  be  returned  by  the  defendant  therein  within 
days  and  be  tried  at  ,  and  that  the  question  of  costs 
and  all  further  questions  be  reserved  until  the  trial  of  the 
said  issue. 

The  dav  of  .  19    . 


No.  28. 

Interpleader  Summons  by  Sheriff. 

19    .     No.    . 

In  the  Supreme  Court 

Between 

,  plaintiff, 


and 


,  defendant, 

claimant. 

Let  all  parties  concerned  attend,  etc.,  on  the  hearing  of 
an  application  on  the  part  of  that  the  plaintifl  and 

the  claimant  appear  and  state  the  nature  and  particulars  of 
their  respective  claims  to  the  goods  and  chattels  seized  by 
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the  ftbovcnained  sheriff  under  writ  ol  fiei^i  facias  issued  in  app.k.^  ^^ 
this  action,  and  maintain  or  relinquish  the  same  and  abide 
by  such  order  as  may  be  made  hereip,  and  that  in  the  mean- 
time all  further  proceedings  be  stayed. 

The  day  of  ,19     . 


No.  29. 

Inteuplbader  Order,  No.  1. 

19    ,      No.    , 


Between 

,  plaintiff, 

and 

— ,  defendant, 


and  between 

— ,  claimint, 

and 
_-,  respondent 


Upon  hearing,  etc.,  and  upon  reading,  etc. 

It  is  ordered  that  the  claimant  be  barred,  that  no  action 
be  brought  against  the  abovenamed  (sheriff)  and  that  the 
costs  of  this  application  be 

The  day  of  ,  19    . 


No.  30, 

Interpleader  Order  No.  2.— Sheriff  to  Withdraw. 

[ffeading  as  in  Fonn  ^5.] 

Upon  hearing,  etc.,  and  upon  reading,  etc. 

It  is  ordered  that  the  Sheriff  withdraw  from  pbssession  of 
the  goods  seized  by  him  under  the  writ  ol  fieri  facias  herein 
and  claimed  by  the  claimant,  that  no  action  be  brought ; 
and  that  the  pay  to  the  the  costs  of  the 

interpleader  to  be  taxed,  and  possession  money  to  the  Sheriff. 

The  day  of  ,  10     . 
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Apt*.  K.  No.  31. 

Interpleader  Order,  No.  3. 

19    .    No    . 

In  the  Supreme  Court. 

-,  plaintiff, 


Between 


and 


,  defendant, 

claimant.  .  u  ./. 

Upon  hearing  and  upon  reading,  etc. 

It  is  ordered  that  the  above-named  claimant  be  substituted 
as  defendant  in  this  action  in  lieu  of  the  present  defendant, 
and  that  the  costs  of  this  applieation  be 

The  day  of  ,  19     . 


No.  32. 

Interpleader  Order,  No  4 

19    .    No.    . 

In  the  Supreme  Coui't, 


Between 
,  plaintiff, 


and 
,  defendant, 


and  between 


-,  claimant. 


and  the  said  execution  creditor, 

and  ,  t/he  Sheriff  of  Newfoundland,  respondents. 

Upon  hearing  and  upon  reading 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods 
seized  by  him  under  the  writ  of  fieri  facias  issued  herein, 
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uud  pay  the  neb  proceeds  oJ  the  sale,  after  deducting  theApp  k. 
expenses  thereof,  into  Court  in  this  cause,  to  abide  further 
order  herein.  * : 

And  it  is  further  ordered  that  the  parties  proceed  to  the 
trial  of  an  issue  in  the  Court  in  which  the  said  claimant 
shall  be  the  plaintiff  and  the  Siiid  execution  creditor  shall 
be  the  defendant,  and  that  the  question  to  be  tried  shall  be 
whether  at  the  time  of  the  seizure  by  the  sheriff  the  goods 
seized  were  the  property  of  the  claimant  as  against  the 
execution  creditor. 

And  it  is  further  ordered  that  the  said  issue  be  prepared 
and  delivered  by  the  plaintiff  therein  within  from 

this  date,  and  be  returned  by  the  defendant  therein  within 
days,  and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and 
all  further  questions  be  reserved  until  the  trial  of  the  said 
issue,  and  that  no  action  shall  be  brought  against  (the  said 
sheriff  for  the  seizure  of  the  said  goods). 

The  day  of  ,  19     . 


No,  33. 

Interpleader  Order,  No.  5. 

[Heading  as  in  Form  32\ 

Upon  hearing,  etc.,  and  reading,  etc. 

It  is  ordered  that  upon  payment  of  the  sum  of  $ 
into  Court  by  the  said  claimant  within  from  this 

date,  or  upon  his  giving  within  the  same  time  security  to 
^h0  satisfaction  of  the  Mastei:  for  the  payment  of  the  same 
amount  by  the  said  claimant  according  to  the  directions  of 
any  order  to  be  made  herein,  and  upon  payment  to  the 
above-named  sheriS  of  the  possession  mpney  from  this  date, 
the  said  sheriff  do  withdraw  from  the  possession  of  the  goods 
seized  by  him  under  the  writ  of  fieH  facias  herein  (and 
claimed  by  the  claimant). 

And  it  is  further  ordered  that  unless  such  payment  be 
made  or  security  given  within  the  time  aforesaid,  the  said 
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Aiifi.  K.  sheriflf  proceed  to  sell  the  said  goods,  and  pay  the  proceeds 

of  the  sale,  after  deducting  the  expenses  thereof,  and  the 
possession  money  from  this  date,  into  Court  in  the  cause,  to 
abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c.  (as 
in  Form  32). 

And  it  is  further  ordered  that  the  said  issue,  &c.  {as  in 
Form  SS). 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
(ccs  in  Foi-m  32) 

The  day  of  ,  19     . 


No.  34. 

Interpleader  Order,  No.  G. 

[Heading  as  in  Form  32]. 

Upon  hearing,  etc.,  and  reading,  etc. 

It  is  ordered  that  upon  payment  of  the  sum  of  S 
into  Court  by  the  said  claimant,  or  upon  his  giving  security 
to  the  satisfaction  of  the  Master  (or,  as  the  case  may  be)  for 
the  payment  of  the  same  amount  by  the  claimant  according 
to  the  directions  of  any  order  to  be  made  herein,  the  above- 
named  sheriff  withdraw  from  the  possession  of  the  goods 
seized  by  him  under  the  writ  of  fieri  facias  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until 
such  payment  made  or  security  given,  the  sheriff  continue 
in  possession  of  the  goods,  and  the  claimant  pay  possession 
money  for  the  time  he  so  cotitinues,  unless  the'  claimant 
desire  the  goods  to  be  sold  by  the  sheriff,  in  which  case  the 
sheriff  is  to  sell  them  and  pay  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof  and  the  possession  money 
from  this  date,  into  Court  in  the  cause  to  abide  further  order 
herein. 

And  it  is  further  ordered  that  the  parties  proceed,  etc.  [as 
in  Form  32]. 
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And  it  is  further  ordered   that  this  issue,  etc.  [as  iwApp.K. 
FormS2\  kc.  jw  *  ae. 

And  it  is  further  ordered  that  the  question  of  costs,  etc. 
[as  in  Form  S2\ 

The  day  of  ,  19     . 


No.  35. 

Interpleader  Order,  No.  7. 

[Heading  as  in  Fc/rm  SS] 

The  claimant  and  the  execution  creditor,  having  requested 
and  consented  that  the  merits  of  the  claim  made  by  the 
claimant  be  disposed  of  and  determined  in  a  summary  man- 
ner, now  upon  hearing  and  upon  reading 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

The  day  of  ,  19    . 


No.  36. 

Interpleader  Order  No.  8. 

(Heading  as  in  Form  No,  32). 

Upon  hearing,  etc.,  and  upon  reading,  etc. 

It  is  ordered  that  the  abovenamed  sherifF  proceed  to  sell 
enough  of  the  goods  seized  under  the  writ  of  fieri  fojcias 
issued  in  this  action  to  satisfy  the  expenses  of  the  said  sale, 
the  rent  (if  any)  due,  the  claim  of  the  claimant  and  this  ex- 
ecution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the 
said  sale  (after  deducting  the  expenses  thereof  and  rent,  if 
any)  the  said  sheriff  pay  to  the  claimant  the  amount  of  the 
47 
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App.  K.  said  claim,  and  to  the  execntion  creditor  the  amount  of  his 

No*.  87-8  .         execution,  and  the  residue,  if  any,  to  the  defendant. 

The  day  of  ,  10    . 


No.  37. 

Order  fob  Security  for  Costs. 

[Jleadins  as  in  Farvi  1], 

Upon  hearing  ,  and  reading 

It  is  ordered  that  the  plaintiff  give  security  for  the  de- 
fendant's costs  in  this  action  to  the  satisfaction  of  the  Mas- 
ter, and  that  in  the  meantime  all  further  proceedings  be 
stayed. 

And  that  the  costs  of  this  application  be 

The  day  of  ,  19    . 


No.  38. 

Summons  to  Dismiss  Action. 

[Scading  as  in  Farm  1!\ 

Let  all  parties  concerned  attend,  etc.,  on  the  hearing  of 
an  application  on  the  part  of  ,  that  this  action  be 

dismissed  with  costs  to  be  taxed  and  paid  to  the  defendant 
by  the  plaintiff  for  want  of  prosecution,  the  plaintiff  not 
having 

The  day  of  ,19    . 


No.  39. 
Order  Dismissing  Summons  (Generally.) 
[Heading  as  in  Form  No.  1], 
Upon  hearing,  eta,  and  upon  reading,  etc. 
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It  is  ordered  that  the  application  of  be  dismissed  App.  k. 

with  costs,  to  be  taxed  and  paid  by  the  to  the 

(or,  and  that  the  costs  of  and  occasioned  by  this  application 
be  the  's  in  any  event.) 

The         •  day  of  ,  19     . 


No.  40. 

Order  to  bring  up  Witness  in  Criminal  Custody. 

[-Hi^iwgf  as  in  Form  No*  1]. 

Upon  reading  the  affidavit  of 

It  is  ordered  that  the  keeper  of  His  Majesty's  prison  at 
shall  have  before  on  the        day  of  , 

19     ,  at  o'clock  in  the  forenoon,  the  body  of  , 

a  prisoner  in  his  custody  (as  it  is  said)  then  and  there  to 
testify  the  truth  and  give  evidence  in  this  ,  on 

behalf  of  ,  and  so  from  day  to  day  until  his  atten- 

dance as  such  witness  shall  be  no  longer  required,  and  there- 
upon he  be  taken  back  without  delay  to  the  said  prison  and 
there  detained  until  he  be  discharged  by  due  course  of  law. 

The  day  of  ,  19     . 
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^^:tM,.  APPENDIX  L. 


FORMS  IN  EQUITABLE  MATTERS. 

No.  1. 

Summons  to  Proceed. 

In  the  Supreme  Court 
Mr.  Justice 

In  the  estate  of  ,  deceased. 

Between     , 

,  plaintiff, 

and 
,  defendant. 


Let  all  parties  concerned  attend  before  ,  at 

Chambers,  on  the  day  of  ,  at 

o'clock  in  the  noon,  on  the  hearing  of  an  application 

on  the  part  of  to  proceed  with  [the  accounts  and 

enquiries  directed  to  be  taken  and  made,  07\  the  settlement 
of  the  deed  directed  to  be  settled,  or  the  sale,  or  appoint- 
ment, or,  as  may  be],  by  the  judgment  [or  order],  dated 
the 

The  day  of 

To  the  ,  and  to  ,  his  solicitor. 


No.  2. 


Forms  of  Advertisement  for  Claimants  not  being 
Creditors. 

Pursuant  to  a  judgment  [or  order]  of  the  Supreme  Court 
of  Newfoundland,  made  in  [the  matter  of  the  estate  of 
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and  in]  an  action  by  against  ,  the  ^pp*  ^* 

persons  claiming  to  be  the  next  of  kin  to  [or,  as  ths  case  rnay 
be]  ,  late  of  ,  ^ho  died  on  or  about  the 

month  of  ,  are  by  their  solicitors,  on  or  before  the 

day  of  ,  to  come  in  and  prove  their  claims, 

or  in  default  thereof  they  will  be  peremptorily  excluded 
from  the  benefit  of  the  said  judgment  [or,  order]. 

The  day  of  ,  at        o'clock  in  the        noon, 

at  ,  is  appointed  for  hearing  and  adjudicating  upon 

the  claims. 

The  day  of  ,19    , 

R 


No.  3. 

Forms  ok  Advertisement  for  Creditors. 

Pursuant  to  a  judgment  [or,  an  order]  of  the  Supreme 
Court  of  Newfoundland,  made  in  an  action  in  the  matter  of 
the  estate  of  A.  B.  S.  against  P.,  the  creditors  of  A.  B.,  late 
of  ,  in  ,  who  died  in  or  about  the  month 

of  ,  19     »  are,  on  or  before  the         day  of  , 

19     ,  to  send  by  post,  prepaid,  to  E.  F,  of  ,  the 

solicitor  of  the  defendant,  C.  D.,  the  executor  [or,  adminis- 
trator]-of  the  deceased  [a?*,  as  may  be  \directed\  their  chris- 
tian and  surname,  addresses  and  descriptions,  the  full  parti- 
culars of  their  claims,  a  statement  of  their  accounts,  and  the 
nature  of  the  securities,  if  any,  held  by  them,  or  in  default 
thereof  they  will  be  peremptorily  excluded  from  the  benefit 
of  the  said  judgment  [or,  order].  Every  creditor  holding 
any  security  is  to  produce  the  same  before  the  Judge  in 
Chambers,  the  day  of  ,  19      ,  at  o'clock 

in  the  noon,  being  the  time  appointed  for  adjudication 

on  the  claims. 

The  day  of  .  19     . 
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App.  L.  No.  4. 

Not.  4*5. 

NoncE  TO  Creditor  to  Produce  Documents. 

[Short  TUle\ 

You  are  hereby  required  to  produce,  in  support  of  the 
claim  sent  in  by  you  against  the  estate  of  A.  B.,  deceased, 
[describe  the  document  required  to  he  produced']  before 

,  in  Chambers,  on  the  day  of  ,  10    , 

at  o'clock  in  the  noon. 

The  day  of  ,  19     . 

6.  R*,  of,  &c.,  solicitor  for  plaintiff  [or,  defendant,  or,  as 
the  case  may  be]. 

To  Mr.  S.  T. 


No.  6. 


Affidavit  of  Executor  or  Administrator  as  to  Claims 
OF  Creditors. 

In  the  Supreme  Court, 

[ruu]. 

We,  C.  D.,  of,  &c.,  the  above-named  plaintiff  [or,  defen- 
dant, oi\  as  may  be],  the  executor  [or,  administrator]  of  A.  6., 
late  of  ,  deceased,  and  E.  F.,  of,  &c.,  solicitor,  seve- 

rally make  oath  and  say,  as  follows : — 

I,  the  said  E.  F.,  for  myself  say  as  follows : — 

1.  I  have,  in  the  paper  writing  now  produced,  and  shown 
to  me,  and  marked  A.,  set  forth  a  list  of  all  the  claims,  the 
particulars  of  which  have  been  sent  in  to  me  by  persons 
claiming  to  be  creditors  of  the  said  A.  B.,  deceased,  pursuant 
to  the  advertisement  issued  in  that  behalf,  dated  the 

day  of  ,  19    . 

And  I,  the  said  C,  D.,  for  myself,  say  as  follows : — 

2.  I  have  examined  the  particulars  of  the  several  claims 
mentioned  in  the  paper  writing  now  produced  and  shown  to 
me,  and  marked  A.,  and  I  have  compared  the  same  with  the 
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books,  accounts  and  documents  of  the  said  A.  B.  [or.  as  the^pp.  l,. 
case  may  be,  and  state  any  other  enquiries  or  investigations 
made],  in  order  to  ascertain  as  far  as  I  am  able  to  which  of 
such  claims  the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  reasons]  I 
am  of  opinion  and  verily  believe  that  the  estate  of  the  said 
A.  B.  is  justly  liable  to  the  amounts  set  forth  in  the  sixth 
column  of  the  first  part  of  the  said  paper  writing,  marked 
A.,  and  to  the  best  of  my  knowledge  and  belief  such  several 
amounts  are  justly  due  from  the  estate  of  the  said  A.  B., 
and  proper  to  be  allowed  to  the  respective  claimants  named 
in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.  is  not 
justly  liable  to  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing,  marked  A^  and  that  the  same  ought  not 
to  be  allowed  without  proof  by  the  respective  claimants  (o^\ 
I  am  not  able  to  state  whether  the  estate  of  the  said  A.  B  is 
justly  liable  to  the  claims  set  forth  in  the  second  part  of  the 
said  paper  writing,  marked  A.,  or  whether  such  claims,  or 
any  parts  thereof,  are  proper  to  be  allowed  without  further 
evidence. 

5.  Except  as  hereinbefore  mentioned  there  are  not,  to  the 
best  of  my  knowledge,  information  and  belief,  any  other 
claims  against  the  estate  of  the  said  A.  B. 

Sworn,  &c. 


No.  6. 

Exhibit  referred  to  in  Affidavit  No.  5. 

A. 

(Short  Title.) 

list  of  claims  the  particulars  of  which  have  been  sent  in 
to  R  R,  the  solicitor  of  the  plaintiff  [or,  defendant,  or,  as 
may  be],  by  persons  claiming  to  be  creditors  of  A.  B.,  de- 
ceased, pursuant  to  the  advertisement  issued  in  that  behalf, 
dated  the  day  of  ,  19     . 

This  paper  writing,  marked  A.,  was  produced  and  shown 
to  ,  and  is  the  same  as  is  referred  to  in  his  affidavit 

sworn  before  me,  this  day  of  ,  19    . 

W,  A,  <fo. 
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First  Part — Claims  Proper  to  be  Allowed  without 
FURTHER  Evidence. 


Serial 
No. 


Names  of 
Claimants. 


Addresses 

and 

Descriptions 


Particulars 
of  Claim. 


Amount 
claimed. 


Amount 

prdJocT  to  be 

allowed. 


Second  Part— Claims  which  ought  to  be  Proved  by 
THE  Claimants 


Serial 
No. 


Names  of 
Claimants. 


Addresses  and 
Descriptions, 


Particulars  of 
Claim. 


Amount 
claimed. 


$       c 


No.  7. 

Notice  to  Creditor  of  Allowance  of  Claim. 

(Short  Title), 

The  claim  sent  in  by  you  against  the  estate  of  A.  B.,  de- 
ceased,  has  been  allowed  at  the  sum  of  $  ,  with  interest 
thereon  at  S        per  cent,  per  annum  from  the  day  of 

,19     ,  and  $        for  costs. 

(If  part  only  allotoed,  add :  If  you  claim  to  have  a  larger 
sum  allowed,  you  are  hereby  required  to  prove  such  further 
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jlaim,  and  you  are  to  file  such  affidavit  as  you  may  be  ^^'^J^'g^j^  9 
vised  in  support  of  your  claim,  and  give  notice  thereof  to 
me  on  or  before  the  day  of  ,  19     ,  next,  and 

to  attend  by  your  solicitor  at  the  Chambers  of  Mr.  Justice 
,  on  day  of  .  19     ,  at         o'clock  in 

the  noon,  being  the  time  appointed  for  adjudicating  on 

the  claim): 

The  day  of  ,  19     . 

6.  R,  of,  &c.,  solicitor  for  the  plaintiff  {or,  defendant,  or, 
as  may  6«). 

To  Mr.  P.  R. 


No.  8. 

Notice  to  Creditor  to  Prove  his  Claim. 

(Shoi't  Title), 

You  are  hereby  required  to  prove  the  claim  sent  in  by 
you  against  the  estate  of  A.  B.,  deceased.     You  are  to  file 
such  affidavit  as  you  may  be  advised  in  support  of  your 
claim,  and  give  notice  thereof  to  mo  on  or  before  the 
day  of  next,  and  to  attend  by  your  solicitor  at  the 

chambers  of  Mr.  Justice  on  the        day  of  , 

19      ,  at  o'clock  in  the  noon,  being  the  time  ap- 

pointed for  adjudicating  on  the  claim. 

The  day  of  ,  19     . 

G.  R.,  of,  &c.,  solicitor  for  the  plaintiflf  {or,  defendant,  or, 
08  may  ie). 

To  Mr.  S.  T. 


No.  9. 
In  ths  Supreme  Cottrt* 


In  the  estate  of 

A  B.,  deceased. 
48 
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ACCOUNTS  OF  C.  D.,  EXECUTOR. 


Assets  and  Liabilities  of  the  Estate  at  the  tinie  of  the  death  of 
the  Testator. 

Assets. 


Cash  in  house  . . 
Cnsh  in  bank    . . 
Interest  in  business 
Government  debentures  . . 
Shares  in  the  M.  Co.,  Ltd. 

$100  00 

500  00 

12.000  00 

1,000  00 

1,000  00 

$14,600  00 

LlABILITIBS. 

Amount  due  under  a  bond 
payable  to  R.  &  Co. 
toS.  &Co. 
toT.  &Son 

...       $1,000  00 
81  25 
95  00 
83  75 

$1,260  00 

II. 


Receipts  and  Disbursements  by  the  Executor. 
Receipts. 


1902. 


Jan.  10 — Received 

sum  found  in  house 

$100  00 

If 

balance  in  bank 

500  00 

u 

interest  on  debentures 

45  00 

Feb.  28— 

i( 

amount  due  upon  settle- 
ment of  partnership  ac- 

counts 

12,000  00 

c« 

dividend  on  shares  in  the 

M.  Co,Ltd. .. 

120  00 

Mar.  24— 

<r 

from  sale  of  shares 

1,000  00 

If 

from  sale  of  debentures  . . 

1.000  00 
$14,765  00           . 
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A»»»»:i" 

1902. 

Mo.  so. 

Jan.  24 — Paid  funeml  expenses 

$160  00 

'    cost  of  probate 

130  00 

•    R.&C0.  .. 

21  25 

•    S.&C0.  .. 

95  25 

'    T.&Co.  .. 

83  75 

Feb.  22— 

'    medical  attendance . . 

100  00 

'    amount  due  under  bond 

1,000  00 

Mar.  28— 

'    E.,  a  legatee,  share  of  estate  . . 

4,375  00 

f       "C*                 (c                          <i 

4.375  00 

*     G          "                ** 

4,375  CO 
$U,765  00 

III. 

Assets  of  tho  estate  still  outstanding  and  undis- 
posed of 


Nil. 


No.  10. 


In  the  Suprbmb  Court. 

In  the  estate  of  A.  B.,  deceased. 

I,  C.  D.,  of  St.  John's,  executor  of  A.  B.,  late  of  St.  John's, 
merchant,  deceased,  make  oath  and  say  as  follows : 

1.  I  have,  according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  set  forth  in  the  account  hereto  annexed 
marked  I.,  a  full  inventory  and  valuation  of  the  estate  of, 
or  to  which  A.  B.  the  testator,  who  died  on  the  20th  day  of 
May,  1900,  was  possessed  or  entitled  at  the  time  of  his  death. 

2.  I  have,  according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  set  forth  in  the  account  hereunto  annexed, 
marked  II.,  a  full  statement  of  the  estate  of  the  testator 
which  has  come  to  my  hands  or  to  the  hands  of  any  person 
by  my  order,  with  the  times  when,  the  names  of  the  persons 
from  whom,  and  on  what  account  the  same  has  been  recei- 
ved, and  also  a  like  statement  of  the  disbursements,  allow- 
ances and  payments  made  by  me  on  account  of  the  said  tes- 
tator's funeral  expenses,  debts  and  estate,  together  with  the 
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No^i  j^  times  wheu,  the  names  of  the  persons  to  whom,  and  the  pur- 

poses for  which  the  same  were  disbursed,  allowed  or  paid. 

3.  I  have,  according  to  the  best  of  my  knowledge,  infor- 
mation and  belief,  set  forth  in  the  account  hei*eto  annexed, 
marked  III.,  a  full  statement  of  the  estate  of  the  said  testa- 
tor, now  outstanding  or  undisposed  of. 

Sworn,  etc. 


No.  11. 

Receiver's  Recognizance. 

..        A.  B.,  [the  receiver]  of  ,C.D, 

[surety]  of  ,  and  E.  F.,  [surety]  of 

,  before  our  Sovereign  Lord  the 
King  in  His  Supreme  Court,  personally 
appearing,  do  acknowledge  themselves, 
and  each  of  them  doth  acknowledge  him- 
self to  owe  to  G.  H.,  the  Master  of  the 
Supreme  Court,  the  sum  of  $  ,  to  be 

paid  to  the  said  G.  H.,  his  executors  or 
administrators,  and  unless  they  do  pay 
the  same,  they  the  said  A.  B.,  C.  D.  and 
E.  F.  do  grant  and  each  of  tliem  doth 
grant  for  himself,  his  executors  and  ad- 
ministrators that  the  said  sum  of  $ 
shall  be  levied,  recovered  and  received  of 
and  from  them  and  each  of  them  [or  of 
him]  and  of  and  from  ail  and  singular  the 
messuages,  lands,  tenements,  goods  and 
chattels  of  them  and  each  of  them  where- 
soever the  same  shall  or  may  be  found. 
Witness  our  said  Sovereign  Lord,  Edward 
g    .        the  Seventh,  by  the  Grace  of  God,  of  the 
«  I        United  Kingdom  of  Great  Britain  and 
oT  ^-  ai  ►^  S        Ireland,  and  of  the  British  Dominions  be- 
f§  ^p    ^'S        yond  the  Seas,  King,  Defender  of  the 
^  o^       Faith,  and  so  forth,  at  the  Court  House, 
g        the        day  of        ,  19     , 
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Whereas  by  an  order  made  by         ^  >  in  the  action  ,  App.  l. 

and  dated  the        day  of  ,  it  was  ordered  that  ,^**'  **' 

of  ,  should  be  appointed  receiver  [and  manager]  of 

(describe  property)  and  that  he  should  give  security  to  be 
approved  by  the  Judge. 

And  whereas  the  Judge  hath  approved  of  the  above-named 
C.  D.  and  E.  F.  as  sureties  for  the  said  A.  B.,  and  hath  also 
approved  of  the  above-written  recognizance  with  the  under- 
written condition  as  a  proper  security  to  be  entered  into  by 
the  said  A.  B.,  C  D.  and  E.  F.,  pursuant  to  the  (said  judg- 
ment) (or,  order)  and  the  rules  of  the  Supreme  Court  in 
that  behalf,  {if  the  receiver  is  not  to  act  as  manager  beyond  a 
certain  period  without  leave,  add),  and  as  well  in  respect  of 
the  period  for  which  the  said  A.  B.  hath  been  appointed 
such  receiver  and  manager  as  aforesaid,  as  also  in  respect  of 
any  extended  or  further  period  during  which  he  may  be 
continued  or  appointed  such  manager,  either  under  the  said 
judgment  (or,  order)  or  under  any  further  order  in  the  said 
action,  and  in  tesiimony  of  such  appro^xation  the  Master  of 
the  Supreme  Court  hath  signed  an  allowance  in  the  margin 
hereof. 

Now  the  condition  of  the  above-written  recognizance  is 
such  that  if  the  said  A,  B.  do  and  shall  duly  account  for  all 
sums  of  money  or  other  property  which  he  (has  received 
and)  shall  receive  or  (has  or)  shall  become  liable  to  pay  or 
account  for  on  account  of  the  (rents  and  profits  of  the  chat- 
tels real  and  in  respect  of  the  chattels  personal)  of  the  said 
,  and  in  respect  of  the  said  business  (follmv  words 
of  judgment  (or,  ordei*)  and  if  the  receiyer  is  not  to  act  as 
manager  beyond  a  certain  period  vnthout  leave,  add,  including 
as  well  all  and  every  the  sum  or  sums  so  received  in  respect 
of  the  period  for  which  the  said  A.  B.  hath  been  appointed 
such  receiver  and  manager  as  aforesaid,  as  also  all  and  every 
the  sum  and  sums  so  received  in  respect  of  any  appointment 
for  any  extended  or  further  period  during  which  ho  may  be 
appointed  such  manager,  either  under  the  said  judgment  (or, 
order)  or  under  any  further  order  in  the  said  action),  at  such 
periods  and  in  such  manner  as  the  Judge  shall  appoint,  and 
do  and  shall  duly  pay  the  balances  which  shall  from  time  to 
time  be  certified  to  be  due  from  him,  and  deliver  such  other 
property  as  aforesaid  as  the  Court  or  Judge  hath  directed  or 
shall  hereafter  direct,  then  the  above  recognizance  shall  be 
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A  pp.  I«* 
No.  1». 


void  and  of  none  effect,  otherwise  the  same  is  to  be  and  re- 
main in  full  force  and  virtue. 


B..  1 

?::  I' 


A.  R, 

C.  D.,  {-[Signatures]. 
E.  "^ 


Taken  and  acknowledged  by  the  above-named 
at  ,  this  day  of  ,  before  me, 


Clerk. 


No.  12. 
Receiver's  Account. 

The  account  of  A.  B ,  the  receiver  appointed  in  this  cause 
pursuant  to  an  order  made  in  this  cause,  dated  the  day 

of  ,  to  receive  the  rents  and  profits  of  the  chattels 

real  and  the  outstanding  chattels  personal  of  C.  1).,  the  tes- 
tator [or,  intestate]  in  this  cause  named,  from  the  day 
of               to  the            clay  of 


Receipts. 


Date 
when  received. 


Name  of  Persons  from 
whom  received. 


On  what  account 
received. 


Amt 
received. 


Payments  and  Allowances. 


Date 
when  made. 


Name  of  Persous  to 
whom  made. 


On  what  account 
made. 


Amt.  paid 
or  allowed. 
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Summary.  App:I" 

No*  18. 


Amount  of  balance  due  from  receiver 

on  last  account 
Amount  of  receipts  on  above  account  . 


Balance  of  last  account  paid  into  Court 
Amount  of  payments  and  allowances  on 

above  account 
Amount  of  receiver's  costs  of  passing 

this  account 


Balance  due  from  the  receiver  .  .$ 


No.  13. 

Affidavit  Verifying  Eeceiver's  Account. 

In  the  Supreme  Court, 

Mr.  Justice 

[Title], 

I,  ,  of  ,  the  receiver  appointed  in  this 

cause,  make  oath  and  say  as  follows : — 

1.  The  account  marked  with  the  letter  A.,  produced  and 
shown  to  me  at  the  time  of  swearing  this  my  affidavit,  and 
purporting  to  be  my  account  of  the  rents  and  profits  of  the 
chattels  real  and  of  the  outstanding  chattels  personal  of 

,  the  testator  [or,  intestate]  in  this  cause  from  tlie 
day  of  ,  19    ,  to  the  day  of  , 

19  ,  both  inclusive,  contains  a  true  account  of  all  and  every 
sum  of  money  received  by  me,  or  by  any  other  person  or 
persons  by  my  order,  or  to  my  knowledge  or  belief,  for  my 
use  on  account  or  in  respect  of  the  said  rents  and  profits 
accrued,  due  on  or  before  the  said  day  of  ,  on 

an  account  or  in  respect  of  the  chattels  personal,  except 
what  is  included  as  received  in  my  former  account  [or^  ac- 
counts] sworn  by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said  ac- 
count,  here  verified  to  have  been  paid  and  allowed,  have 
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App.  L.  been  actually  and  truly  so  paid  and  allowed  for  the  several 

*^  purposes  in  the  said  account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the 
best  of  my  knowledge  and  belief. 

4.  C.  D.  and  K  F.,  ,  the  sureties  named  in  the 
recognizance,  dated  the  day  of  ,  19  ,  are  both 
alive  and  neither  of  them  has  become  insolvent 


No.  14. 


Notice  that  Cause  has  been  set  down  for  further 
Consideration. 

In  the  Supreme  Court. 

Mr.  Justice 

A.  V.  13. 

Take  notice  that  this  cause,  the   further  consideration 

whereof  was  adjourned  by  the  order  of  the  day  of 

,  was  on  the  day  of  ,  set  down  for 

further  consideration  before  Mr.  Justice  ,  for  the 

day  of 

The  day  of  ,  19     . 

C  D.,  Solicitor  for  the 

To  Mr.  ,  Solicitor  for  the 


No.  15. 

Form  op  Ordering  Accounts  and  Enquiries. 

This  Court  doth  order  that  the  following  accounts  and 
enquiry  be  taken  and  made,  that  is  to  say : — 

1.  An  account  of  the  chattels  personal,  not  specifically 
bequeathed,  of  A.  B.,  deceased,  the  testator  in  the  pleadings 
named,  come  to  the  hands  of,  etc. 
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2.  An  account  of  the  testator's  debts.  A^^:  J" 

No.  15. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator's  legacies  and  annuities  [if 
any]  given  by  the  testator's  will. 

5.  An  enquiry  what  parts  [if  any]  of  the  testator's  estate 
are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  chattels  personal,  not 
specifically  bequeathed,  be  applied  in  payment  of  his  debts 
and  funeral  expenses  in  a  due  course  of  administration,  and 
then  in  payment  of  the  legacies  and  annuities  [if  any]  given 
by  his  will. 

^  [J7  ordered]. 

And  it  is  ordered  that  the  following  further  enquiries  and 
accounts  be  made  and  taken,  that  is  to  say : — 

6.  An  enquiry  what  chattels  real  the  testator  was  entitled 
to  at  the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's 
estate  received  by,  etc. 

8.  An  enquiry  what  incumbrances  [if  any]  affect  the  tes- 
tator's estate,  or  any  and  what  parts  thereof. 

[7/"  sale  ordered]. 

0.  An  account  of  what  is  due  to  such  of  the  incumbrances 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of 
their  incumbrances. 

10.  An  enquiry  what  are  the  priorities  of  such  last-men- 
tioned incumbrances. 

And  it  is  ordered  that  the  testator's  chattels  real  be  sold 
with  the  approbation  of  the  Judge,  etc.,  etc. 

Aud  it  is  ordered  that  the  further  consideration  of  this 
cause  be  adjourned,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  as  they  may  be  advised. 


49 
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App.  L.  No.  16. 

No.  16. 

Master's  Report. 

(Title). 

In  pursuance  of  the  directions  given  to  me  by  Mr.  Jus- 
tice ,  I  hereby  report  that  the  result  of  the  accounts 
and  enquiries  which  have  been  taken  and  made  in  pursuance 
of  the  judgment  {oi\  order)  in  this  cause,  dated  the  day 
of                 ,  is  as  follows : — 

1.  The  defendants,  ,  the  executors  of 

the  testator,  have  received  personal  chattels  to  the  amount 
of  S  ,  and  they  have  paid,  or  are  entitled  to  be  allowed 

on  account  thereof,  sums  to  the  amount  of  $  ,  having 

a  balance  due  from  (or,  to)  them  of  $  on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear 
in  the  account  marked  ,  verified  by  the  affidavit  of 

,  tiled  on  the  day  of  ,  and  which  ac- 

count is  to  be  filed  with  this  certificate,  except  that  in  ad- 
dition to  the  sums  appearing  on  such  account  to  have  been 
received,  the  said  defendants  are  charged  with  the  following 
sums  (state  the  same  here  or  in  a  schedule)^  and  except  that 
I  have  disallowed  the  items  of  disbursement  in  the  said  ac- 
count numbered  and 

(Or  in  cases  where  a  transanpt  has  been  made) 

The  defendants  have  brought  in  an  account  veri- 

fied by  the  affidavit  of  ,  filed  on  the  day  of 

,  and  which  account  is  marked  ,  und  is  to  be 

filed  with  this  report.  The  account  has  been  altered,  and 
the  account  marked  ,  and  which  is  also  to  be  filed  with 

this  report,  is  a  transcript  of  the  account  as  altered  and 
passed. 

2.  The  debts  of  the  testator,  which  have  been  allowed, 
are  set  forth  in  the  schedule  hereto,  and,  with  the  in- 
terest thereon  and  costs  mentioned  in  the  schedule,  are  due 
to  the  persons  therein  named  and  amount  altogether  to  S    . 

3.  The  funeral  expenses  of  the  testator  amount  to  the  sum 
of  S  ,  which  I  have  allowed  the  said  executors  in  the 
said  account  of  personal  estate. 

The  legacies  given  by  the  testator  are  set  forth  in  the 
schedule  hereto,  and;  with  the  interest  therein  mentioned, 
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remain  due  to  the  persons  therein  named  and  amount  alto- App.  i-, 
gether  to  $  .  ^""^  '^ 

5.  The  outstanding  esUite  of  the  testator  conr.ista  of  the 
particulars  set  forth  in  the  schedule  hereto. 

6.  The  chattels  real,  to  which  the  testator  was  entitled, 
consist  of  the  particulars  set  forth  in  the  schedule 
hereto. 

7.  The  defendants  have  received  rents  and  profits  of  the 
testator's  estate,  etc. 

8.  The  encumbrances  aflecting  the  said  testator's  estate 
are  specified  in  the  schedule  hereto. 

9.  The  estates  of  the  testator  directed  to  be  sold  have 
been  sold,  and  the  purchase  moneys,  amounting  altogether 
to  $  ,  have  been  paid  into  Court. 

N.  B. — The  above  numbers  are  to  correspond  with  the 
numbers  in  the  order  after  each  statement,  the  evidence 
produced  is  to  be  stated  as  follows : — 

The  evidence  produced  on  this  account  (or,  enquiry)  con- 
sists of  the  probate  of  the  testator's  will,  the  affidavit  of 
A.  B.,  filed  and  paragraph  numbered  of  the 

affidavit  of  C.  D.,  filed 
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APPENDIX  M, 


FOKMS  IN  ADMIRALTY. 


No.  1. 

Writ  of  Summons  in  bem. 

19    .    No.    . 

In  the  Supi'eme  Court  of  Newfouvdland, 
In  Admiralty, 


Between  A.  B., 
and 


,  plaintiff, 


Or, 
Or, 


a]  The  ship 
6]  The  ship 


and  freight, 
c]  The  ship  ,  her  cargo  and 

freight,  or,  \if  the  action  is  against 
tlie  cargo  only], 

[d]  The  cargo  ex  ship  [state  nxtme  of  ship 

on  hoard  of  which  the  cargo  now  is  or  ^defendant. 
lately  was  laden],  or,  [if  the  action  is ' 
against  the  proceeds  realized  by  (lie 
sale  of  the  ship  or  cargo] ; 

[e]  The  proceeds  of  the  ship, 
Or,  [f]  The  proceeds  of  the  cargo,  ex  the  ship, 

or,  as  the  case  may  be, 

Edward,  &c.  [as  in  Foi^i  1,  App.  A\ 

To  the  owners  and  parties  interested  in  the  ship  or  vessel 
,  of  the  port  of  ,  [or,  cargo,  &c.,  as  the 

case  may  be]. 

We  command  you  that  within  days  after  the  service 

of  this  writ,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  this  Court  in 
this  action ;  and  take  notice  that  in  default  of  your  so  doing 
the  plaintiff  may  proceed  therein  and  judgment  may  be  given 
in  your  absence. 

Witness,  &c.  [as  in  Form  1,  App,  A]. 
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Memorandum  to  be  subscribed  on  the  writ : —  App.  m. 

No.  8. 

N.  B — ^This   writ  is   to   be  served,  &c.  [as  in  Form  1, 
App.  A\ 

The  defendant  may  appear,  &c.  \as  in  Foim  i,  App.  A\ 

Endorsements  on  writ  before  issue  thereof : — 

The  plaintiff's  claim  is  for,  &e. 

This  writ  was  issued  by,  &c.  [as  in  Form  1,  App.  A']. 

Endorsements  to  be  made  on  the  writ  after  service  thereof : 

This  writ  was  served  by  X.  Y.  [hers  state  the  mode  in  which 
the  service  was  effectedy  whether  on  the  ship,  cargo  or  freight, 
according  to  (hde^*  XL  F.,  Rules  6,  7,  8  and  S],  on  the 
day  of  19     , 

(Signed), 


No.  2. 
Damages. — Indoksements  of  Claim. 


The  plaintiff  as  owners  of  the  vessel  "  Mary  Jane,"  of  the 
port  of  ,  claim  $1,000  against  the  brig  or  vessel 

"  Helen,"  for  damage  occasioned  by  a  collision,  which  took 
place  in  the  Gulf  of  St.  Lawrence  in  the  month  of  May  last. 


II. 

The  plaintiffs,  as  owners  of  the  cargo  laden  on  board  the 
vessel  "  Mary  Jane,"  of  the  port  of  ,  claim  S 

against  the  vessel  "Helen,"  for  damage  done  to  the  said 
cargo  in  a  collision  in  the  Gulf  of  St.  Lawrence  in  the  month 
of  May  last. 
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App.M.  HI. 

No.  8. 

The  plaintiff,  as  owner  of  goods  laden  on  board  the  vessel 
"  Mary,"  on  a  voyage  from  Lisbon  to  ,  claims  from 

the  owner  of  the  said  vessel  $  ,  for  damage  done  to 

the  said  goods  during  such  voyage. 


k 


IV. 


The  plaintiff,  as  sole  owner  of  the  vessel   '  Mary,"  of  the 
port  of  ,  claims  to  have  possession  decreed  to  him 

of  the  said  vessel. 


V. 

The  plaintiff  claims  possession  of  the  vessel  "  Mary,"  of 
the  port  of  ,  as  owner  of  48-64th  shares  of  the  said 

vessel,  against  C,  D.,  owner  of  16-64th  shares  of  the  Siiid 
vessel. 


VI. 

The  plaintiff,  as  part  owner  of  the  vessel  "  Mary,"  claims 
against  C.  D-,  part  owner,  and  his  shares  in  the  said  vessel, 
$  ,  us  part  of  the  earnings  of  the  said  vessel  due  to 

plaintiff 

VII. 

The  plaintiff,  as  owner  of  48-64th  shares  of  the  vessel 
"  Mary,"  of  the  port  of  ,  claims  possession  of  the 

said  brig,  as  against  C.  D.,  the  master  thereof. 


VIII. 

The  plaintiff  under  a  mortgage  dated  the        day  of 
claims  against  the  vessel  "  Mary  "  S  ,  being  the  amount 

of  his  mortgage  thereon,  and  $  for  interest. 


IX. 

The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the 
day  of  ,  and  granted  by  C.  D.  as  master  of  the  vessel 
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port  of 

[dies,  claims  % 
and  the  cargo  laden  thereon. 


"Mary,"  of  the  port  of  ,  to  A.  B,  at  St.  Thomas's, App.  m. 

in  the  West  Indies,  claims  %         against  the  vessel  "  Mary  "  ^®'  ** 


Tlie  plaintiff  as  owner  of  24-64th  shares  of  the  vessel 
"Mary,"  being  dissatisfied  with  the  management  of  the  said 
vessel  by  his  co-owners,  claims  that  his  co-owners  shall  give 
him  a  bond  in  S  for  the  value  of  the  plaintifl's  said 

shares  in  the  said  vessel. 


XL 

The  plaintiffs  as  owners  of  the  derelict  vessel  "  Mary,"  of 
the  port  of  ,  claim  to  be  put  in  possession  of  the 

said  vessel  and  her  cargo. 


XII. 

The  plaintiffs  as  the  owners,  master  and  crew  of  the  vessel 
"  Caroline,"  of  the  port  of  ,  claim  compensation  for 

salvage  services  performed  by  them  to  the  vessel  **  Mary," 
off  ,  on  the        day  of 


XIII. 


The  plaintiffs  as  owners  of  the  steam-tug  "Jane,"  of  the 
port  of  ,  claim  $  for  towage  services  performed 

by  the  said  steam-tug  to  the  vessel  "  Mary  "  on  the 
day  of 

XIV. 

The  plaintiffs  as  seamen  on  board  the  vessel  "  Mary  "  claim 
S  for  wages  to  thetn  as  follows  :  (1;  The  mate,  $120, 

for  two  months'  wages  from  the  day  of 


XV. 

The  plaintiffs  claim  S  for  necessary  supplies  to  the 

vessel  "  Mary  "  at  the  port  of  ,  delivered  on  the 

day  of  and  the  day  of 
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App.  M.  No.  3. 

Not.  3*4. 

Affidavit  to  lead  Warrant  in  a  Cause  of  Restraint. 
[Heading  as  in  Form  1]. 

1.  A.  B.,  make  oath  and  say,  as  follows : — 

1  I  am  the  lawful  owner  of  (state  number)  sixty-fourth 
shares  of  the  or  vessel  ,  belonging  to  the 

port  of  ;  and  the  value  of  my  shares  amounts  to 

dollars,  or  thereabouts. 

2.  The  said  vessel  is  now  lying  at  ,  and  is  in  the 
possession  or  under  the  control  of  ,  the  owner  of 
Estate  number)  sixty-fourth  shares  thereof,  and  is  about  to 
be  despatched  by  him  on  a  voyage  to  against  my 
consent. 

3.  I  am  desirous  that  the  said  vessel  be  restrained  from 
proceeding  to  sea,  until  security  be  given  to  the  extent  of 
my  interest  for  her  safe  return  to  the  said  port  of  (the  port 
to  tvhich  the  vessel  belongs),  and  the  aid  and  pixKess  of  the 
Supreme  Court  are  necessary  in  that  behalf. 

Sworn,  &c. 


No.  4. 
Affidavit  to  Lead  Warrant  in  a  Cause  of  Possession. 
[Heading  as  in  Form  1]. 
I,  A.  B.,  make  oath  and  say,  as  follows : — 

1.  I  am  the  lawful  owner  of  (state  member)  sixty-fourth 
shares  of  the  or  vessel  ,  belonging  to  the 
port  of 

2.  The  said  vessel  is  now  lying  at  ,  and  is  in  the 
possession  or  under  the  control  of  (state  name,  address  and 
description  of  the  person  retaining  possession,  and  state  whether 
he  is  the  master  or  part  owner,  and,  if  owner,  of  how  many 
shares)  ;  and  the  said  refuses  to  deliver  up  the  same 
to  me ;  (and  the  certificate  of  registry  of  the  said  vessel  is 
also  unlawfully  held  from  me  by  the  said  ,  who  is 
in  possession  thereof). 
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3.  The  aid  and  process  of  the  Supreme  Court  are  neces-  App.  m. 
sary  to  enable  me  to  obtain  possession  of  the  said  vessel  ^®'*  *  *  «• 
(and  of  the  certificate  of  registry) 

Sworn,  &a,  before  me,  C.  D. 


No.  5. 

Warrant  of  Arrest. 

[Heading  as  in  Form  1], 

Edward,  &c. 

To  the  Sheriff  of  Newfoundland  and  his  deputies : 

We  hereby  command  you  to  arrest  the  ship  or  vessel 
,  of  the  port  of  ,  (and  the  cargo  and 

freight,  &c ,  as  the  case  may  he),  and  to  keep  the  same  under 
safe  arrest  until  you  shall  receive  further  orders  from  us. 

Witness,  &c. 


No.  6. 

Notice  of  Bail. 

[Heading  as  in  Form  1\ 

Take  notice  that  A.  B.,  solicitor  for  the  (state  ivhether  plain- 
tijff  or  defendant)  tenders  the  undermentioned  persons  as  bail 
on  behalf  of  (state  name,  address  and  description  of  the  party 
for  %ohom  hail  is  to  be  given)  in  the  sum  of  $  ,  to  answer 

judgment  in  this  action  (t/ /or  costs  add,  so  far.  as  regards 
costs). 

Names,  Addresses  and  Descriptions  of 

Sureties.  Seferees. 


Dated  the  day  of  ,  19    . 

G.  H.,  Shenff, 
50 
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App.  M.  No.  7, 

Not.  7*9. 

Bail  Bond. 

[Heading  as  in  Form  1,] 

Whereas  au  action  of  has  been  commenced  in  the 

Supreme  Court  on  behalf  of  against  (and 

against  intervening.)    Now,  therefore,  we 

and  ,  hereby  jointly  and  severally  submit  ourselves 

to  the  jurisdiction  of  the  said  Court,  and  consent  that,  if  he 
the  said  shall  not  pay  what  may  be  adjudged  against 

him  in  the  said  action  with  costs,  execution  may  issue  forth 
against  us,  our  executors  and  administrators,  goods  and  chat- 
tels, for  a  sum  not  exceeding  $ 

(Signatures  of  sureties.) 

This  bail  bond  was  signed  by  the 
said  and  ,  the 

sureties,  the  day  of  , 

19     ,  before  me 

[To  be  signed  be/ore  the  Registrar,  or  one  of  the  clerks  in  the 
Registry,  or  before  a  commissioner.] 


No.  8. 

Keleasb. 

In  the  Supreme  Court. 
Edward,  etc. 

To  the  Sheriff,  &c. 

Whereas  in  an  action  of  ,  commenced  in  our  said 

Supreme  Court  on  behalf  of  against  ,  we 

did  command  you  to  arrest  the  said  and  to  keep  the 

same  under  safe  arrest  until  you  should  receive  further  orders 
from  us.  Now,  we  do  hereby  command  you  to  release  the 
said  from  the  arrest  effected  by  virtue  of  our  war- 

rant in  the  said  action,  upon  payment  being  made  to  you  of 
all  costs,  charges  and  expenses  attending  the  care  and  cus- 
tody of  the  property  whilst  under  arrest  in  that  action. 

Witness,  etc. 

[SBAL.] 
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No.  9.  App.  H. 

Won.  «. 

Statements  of  Claim 


1.  A  bond  dated  the  day  of  ,  19  ,  was 
executed  by  the  master  of  the  ship  "  Onward  "  at  Mauritius, 
binding  the  said  ship  and  her  cargo,  viz. :  940  tons  of  teak 
timber,  and  her  freight,  for  payment  unto  Messrs.  H.  &  Co , 
their  assigns,  order  or  indorsees,  of  $24,000,  Mauritius  -cur- 
rency, with  maritime  premium  at  the  rate  of  $128  for  every 
$100,  within  twenty  days  next  after  the  arrival  of  the  said 
ship  at  her  port  of  discharge;  payment  to  be  made  both  of 
capital  and  interest  in  British  sterling  money  at  the  rate  of 
four  shillings  for  every  dollar. 

2.  The  plaintiffs  are  assignees  of  the  said  bond  from  the 
said  Messrs.  H.  &  Co. 

The  plaintiffs  claim : 

1.  That  the  Court  pronounce  for  the  validity  of  the  bond. 

2.  Condemnation  of  the  defendants  and  their  bail  in  the 
sum  of  £  ,  equal  to  $  . 


II. 

The  plaintiff  supplied  necessaries  and  equipment,  and  did 
repairs  to  the  vessel  the  "  Ellen  "  in  the  months  of  February 
and  March,  1903,  at  the  port  of  St.  John's,  on  the  order  of 
Messrs.  K.  L,  who  were  duly  authorised  in  that  behalf. 

The  plaintiff  claims : 

1.  $  with  interest  thereon  at  5  per  cent,  per  annum 
from  the  day  of  until  judgment. 

2.  The  condemnation  of  the  defendant  and  his  bail  in  the 
said  sum. 


III. 

The  plaintiff  is  owner  of  32-64th  shares  or  parts,  and 
master  of  the  vessel  "  Lady  of  the  Lake."  and  the  defendant 
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who  is  owner  of  the  remaining  32-64th  parts,  withheld  pos- 
session of  the  said  vessel  from  the  plaintiff. 

The  plaintiff  claims : 

1.  Possession  of  the  said  vessel. 

2.  The  condemnation  of  the  defendant  in  all  losses  and 
damages  occasioned  by  the  defendant's  withholding  posses- 
sion of  the  vessei  from  the  plaintiff 


IV. 

The  plaintiffs  are  the  owners,  master  and  crew  of  Uie 
steamship  "  Brazilian,"  of  the  port  of  St.  John's,  of  the  bur- 
then of  1,300  tons  gross  registered  tonnage,  and  rendered 
salvage  services  to  the  steamship  "  Campanil "  off  the  coast 
of  Newfoundland  on  or  about  the  26th  and  27th  of  Decem- 
ber, 1903. 

Particulars : 

1.  Value  of  "  Campanil "  at  the  time  of  the  services  S 
Value  of  the  cargo 
Freight 


2.  Value  of  "  Brazilian,"  her  freight  and  c 

3.  Damage  sustained  by  "  Brazilian  " 
Extra  coal  consumed 


irgo 


The  plaintiffs  claim  such  amount  of  salvage  as  may  be 
just. 


No.  10. 

Statements  of  Defence 

I. 

That  there  was  no  necessity  to  make  the  said  bond,  nor 
were  reasonable  steps  taken  to  give  notice  of  the  intended 
hypothecation  to  the  owners  of  the  "  Onward, '  or  the  owners 
of  the  cargo. 
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1.  The  equipment  and  repairs  supplied  and  done  were  not 
necessaries,  and  the  claim  is  not  a  claim  for  necessaries 
within  section  2. 

2.  The  alleged  necessaries  were  not  supplied  on  the  credit 
of  the  said  vessel,  but  upon  the  personal  credit  of  J.  B ,  who 
was  the  broker  for  the  vessel,  and  upon  the  agreement  that 
the  plaintiffs  were  not  to  have  recourse  to  the  vessel. 


iir. 

1.  The  defendant  did  not  withhold  possession. 

2.  The  defendant  withheld  possession  on  the  following 
grounds: — (Siaie  them). 


IV. 

1.  The  alleged  services  did  not  amount  to  salvage. 

2.  The  defendant  made  tender  of  and  has  paid  into  Court 
$L500. 


No.  11. 

Commission  to  Examine  Witnesses. 

19    .    No.    . 

In  the  Supreme  Court. 
Between 

A.  B.,  ,  plaintiff, 

and 

The  owners  of  the  ,  defendants. 

Edward,  etc.  [as  in  Form  1]. 

To  (state  name  and  address  of  examiner  or  commissioner  ap- 
pointed), greeting : 
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App.  M.  Whereas  in  an  action  of  ,  commenced  in  our  said 

Suprepie  Court,  on  behalf  of  ,  against  ,  (and 

against  ,  intervening),  the  Judge  has  ordered  a  com- 

mission to  be  issued  for  the  examination  of  witnesses  con- 
cerning the  truth  of  the  matters  at  issue  in  the  said  cause. 
We,  therefore,  hereby  authorize  you,  upon  the  day  of 

,  19    ,  at  ,  in  the  presence  of  the  solici- 

tors in  the  said  action,  or  in  the  presence  of  their  or  either 
of  their  lawfully  appointed  substitutes,  or  otherwise,  not- 
withstanding the  absence  of  either  of  them,  to  swear  the 
witnesses  who  shall  be  produced  before  you  for  examination 
in  the  said  cause,  and  cause  them  to  be  examined,  and  their 
depositions  to  be  reduced  into  writing.  We  further  autho- 
rize you  to  adjourn  (if  necessary)  the  said  examinations 
from  time  to  time  and  from  place  to  place  as  you  may  find 
expedient.  And  we  command  you,  upon  the  examination 
being  completed,  to  transmit  the  depositions  and  the  whole 
proceedings  had  and  done  before  you,  together  with  this 
commission,  to  the  Registry  of  our  said  Court. 

Witness,  etc. 

E.  F ,  Regifti-ar. 


No.  12. 

Writ  of  Possession. 

[Heading  as  in  Forvi  i]. 

Edward,  etc. 

To  the  Sheriff,  etc. : 

Whereas  in  an  action  of  possession,  commenced  in  our 
said  Supreme  Court  on  behalf  of  ,  against  the 

or  vessel  called  the  ,  her  tackle,  apparel  and  furni- 

ture, (and  against  ,  intervening),  the  Judge  has 

ordered  possession  of  the  said  or  vessel  to  be  delivered 

up  to  the  said  ,  or  to  his  lawful  authority  for  his 

use.  We,  therefore,  hereby  command  you  to  release  the 
said  vessel,  her  tackle,  possession  and  furniture  from  the  ar- 
rest made  by  virtue  of  our  warrant  in  that  behalf  and  so 
deliver  possession  thereof  to  the  said  or  to  his  lawful 

attorney  for  his  use. 

Witness,  etc 
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No.   13.  App.M. 

No8.  13  *  14. 

Commission  of  Aitraisbmbnt  and  Sale- 

[^Heading  as  in  Form  1]. 

Edward,  etc. 

To  the  Sheriff,  etc. : 

Whereas  in  an  action  of  ,  commenced  in  our  said 

Court  on  behalf  of  ,  against  ,  (and  against 

,  intervening^  the  Judge  has  ordered  the  said 
to  be  appraised  and  sold.    We,  therefore,  hereby  authorize 
and  command  you  to  reduce  into  writing  an  inventory  of 
the  said  ,  and  having  chosen  one  or  more  experienced 

person  or  persons,  to  swear  him  or  them  to  appraise  the 
same  according  to  the  true  value  thereof,  and  upon  a  certi- 
ficate of  such  value  having  been  reduced  into  writing,  to 
cause  the  said  to  be  sold  by  public  auction  for  the 

highest  price,  not  under  the  appraised  value  thereof,  that 
can  be  obtained  for  the  same.  And  we  further  command 
you,  immediately  upon  the  sale  being  completed,  to  pay  the 
proceeds  arising  therefrom  into  the  Kegistry,  and  to  file  the 
certificate  of  appraisement  signed  by  you  and  the  appraiser 
or  appraisers,  and  an  account  of  the  sale  signed  by  you,  to- 
gether with  this  commission. 

Witness,  etc. 

[Seal] 


No.  14. 

Fees  to  be  taken  in  Admiralty  Actions  by  the  Judges 
AND  Others. 

I. — The  Judge. 

On  administering  any  oath  or  declaration  in 

Court  or  in  Chambers                              ...  SI  00 
On  examination  before  him  of  any  witness 

before  trial  . .                                           . .  5  00 

On  any  motion  on  Chambers                        . .  2  50 

On  any  motion  in  Court                . .             . .  5  00 

On  a  Final  Decree  in  an  uncontested  action  .  5  00 
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App.  M.             On  a  Final  Decree  in  a  contested  action      . .  85  00 

On  the  assessment  of  damages,  or  telcHig  oO  f  qj«    5 

any  account,  if  assessed  or  taken  by  the!-  ^  ,    n- 

Judge,  according  to  the  case  . .  j 

On  signing  or  certifying  any  account  1  00 


from    5  00 
00 


II— The  Ekgistrar. 
1.  For  preparing  Instruments,  A'c. 

For  sealing  any  Writ  of  Summons  or  other 
document  required  to  be  sealed  .  0  50 

For  attending  the  execution  of  any  Bail  Bond  2  50 

For  preparing  a  Receivable  Order  or  a  receipt 

for  money  to  be  paid  out  of  Court  1  00 

For  preparing  and  sending  any  notice  or  issu- 
ing any  appointment  . .  . .  0.  60 

For  preparing  any  other  document,  for  every 

folio  . .  . .  0  25 

S.  Filing. 

On  filing  any  instrument  or  other  document, 
except  minutes  and  exhibits  0  25 

3.  For  Evidence,  &c 

For  administering  any  oath  or  declaration, 

except  before  the  Judge  0  25 

For  taking  down  and  certifying  the  evidence 
of  any  witness  examined  before  him,  for 
every  folio  ...  0  25 

4.  For  the  Trial,  <kc. 

On  a  Final  Decree  in  an  uncontested  action  .  2  50 

On  a  Final  Decree  in  a  contested  action  5  00 

For  attendance  before  the  Judge  when  any 
order  is  made  or  act  is  done,  other  than 
pronouncing  a  Final  Decree      . .  . .  1  00 

5.  For  References. 

For  hearing  any  Eeferences,  according  to  the\    from    5  00 

case,  per  day  . .  . .  J         to  15  00 

For  preparing  the  Report  of  a  Reference     . .  5  00 

6-  For  Taxations, 
For  taxing  a  Bill  of  Costs  :— 
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If  the  bill  does  not  exceed  10  folios  2  50  ^pp-,  *■• 

For  every  folio  beyond  10  . .  0  25    **'     ' 

7.  For  Office  Copies,  &c. 

For  an  office  copy  of  anv  document,  for  every 
folio  (in  addition  to  t&e  fee  for  sealing)    . .  0  10 

For  a  search  of  the  records  by  any  person  not 
a  party  to  the  action  . .  ...  . .  0  25 

Note. — No.  1.  The  fee  for  preparing  documents  shall  include  draw- 
ing and  fair  copying  or  engrossing. 

No.  4.  The  fees  shall  include  the  entry  of  the  Decree  or  Order  in 
the  Minute  Book. 

No.  7.  No  search  fee  is  to  be  charged  to  a  party  to  the  action  while 
the  action  is  pending,  or  to  any  seaman. 

Ill, — The  Assessors. 

For  each  Nautical  or  other  Assessor,  whether  "j 

at  the  examination  of  witnesses  or  at  the  ^  Sft'  00 
trial  of  an  action,  or  upon  any  assesement  >  t  y*"  00 
of  damages,  or  taking  of  an  account,  ac-  I  .     "^ 

cording  to  the  case,  per  day  . .  J 

Note.— The  above  fees  shall  be  paid  to  the  Registrar,  for  the  As* 
sessors,  and  in  the  first  instance  by  the  party  preferring  the  claim. 

IV. — A  Commissioner  to  Examine  Witnesses. 

For  administering  any  oath  or  declaration   . .  $0  25 

For  taking  down  and  certifying  the  evidence 
of  any  witness  examined  before  him,  for 
every  folio   . .  . .  . .  0  25 

V. — A  Commissioner  to  take  Bail, 

For  attending  the  execution  of  any  Bail  Bond  2  50 

For  taking  any  Affidavit  of  Justification     ...  0  60 

VI.— The  Sheriff. 

For   the  service  of   Writ  of    Summons  or 

Subpoena     ...  . .  1  00 

For  executing  any  warrant  ...  5  00 

For  keeping  possession  of  any  ship,  goods,  or 
ship  and  goods  (exclusive  of  any  payments 
61 
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App.  M.  necessary  for  the  safe  custody  thereof),  for 

~'*-  **•  each  day      . .  0  50 

Note.— No  fee  shall  be  allowed  to  the  Sheriff  for  the  custody  and 
possession  of  property  under  arrest,  if  it  consists  of  money  in  a  bank, 
or  of  goods  stored  in  a  bonded  warehouse,  or  if  it  is  in  the  custody  of 
a  Custom  House  Officer  or  other  authorized  person. 

On  release  of  any  ship,  goods,  or  person,  from 
arrest  ...  ...  ...  $2  50 

For  attending  the  unlivery  of  cargo,  for  each 
day  ...  ...  10  00 

For  executing  any  commission  of  appraise- 
ment, sale,  or  appraisement  and  sale,  ex- 
clusive of  the  fees  (if  any)  paid  to  the 
appraiser  and  auctioneer  5  00 

For  executing  any  other  commission  or  in- 
strument     ...  . .  5  00 

On  the  gross  proceeds  of  any  ship  or  goods, 
&c.,  sold  by  order  of  the  Court : — 
If  not  exceeding  $400  .  . .  4  00 

For   every   additional    $400,   or    fraction 
thereof  ...  ...  ..  2  00 

Note.— If  the  Sheriff  acts  as  auctioneer,  he  shall  be  allowed  a  double 
fee  on  the  gross  proceeds. 

On  a  final  decree  in  an  uncontested  action  . .  $2  50 

On  a  final  decree  in  a  contested  action         ...  5  00 

Note. — If  the  Sheriff  or  his  deputy  is  required  to  go  any  distance 
in  execution  of  his  duties,  a  reasonable  sum  may  be  allowed  for  travel- 
ling, boat-hire,  or  other  necessary  expenses,  in  addition  to  the  preced- 
ing fees. 


VII. — Appraisebs. 

from   $2  50 
to  10  00 

This  fee  may  be  increased  to  a  sum  not  exceeding  $25,  in  the  discre- 
tion of  the  Judge.  '  "    ' 


Each  appraisement  . .  j 


VIII.— The  Solicitor. 

Retaining  f ee  . .  . .  $2  50 

For  preparing  a  Writ  of  Summons  (to  include 

attendances  in  the  Registry  for  sealing  the 

same)  ...  ...  2  50 

For  preparing  any  warrant  or  other  instru- 
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ment  sealed  in  the  Registry  (to  include  at* 

tendances)  ... 
For  serving  a  Writ  of  Summons  or  Subpoena 
For  taking   instructions    for    Statement  of 

Claim  or  Defence 
For  drawing  a  Statement  of  Claim  or  Defence 
For  taking  instructions  for  any  further  plead- 

ipg 
For  drawing  any  further  pleading  . 
For  drawing  any  other  document,  for  every 

folio 
For  fair  copying  or  engrossing  any  document, 

per  folio 
For  taking  instructions  for  any  affidavit  (un-' 

less  made  by  the  solicitor  or  his  clerk),  or 

for  interrogatories  or  answers,  according  to 

the  nature  or  importance  thereof 

For  taking  instructions  for  brief   ... 


1  00 
1  00 


App.  M. 
No.  14. 


•■{ 


For  attending  Counsel  in  conference  or  con- 
sultation 
For  attending  to  fee  Counsel 
For  attendance  on  any  motion   before   the 
Judge : 

If  with  Counsel 
If  without  Counsel  . 
For  attending  the  examination  of  witnesses 
before  the  trial,  for  each  day  : 
If  with  Counsel 
If  without  Counsel  . 

For  attendance  at  the  trial,  for  each  day      . .  j 

For  attendance  at  the  delivery  of  judgment, 

if  reserved  . . 
For  attendance  at  the  hearing  of  a  reference 

to  the  Registrar,  for  each  day : 

If  with  Counsel 

If  without  Counsel  . 

For  any  other  necessary  attendance  before  the 
Judge,  or  in  the  Registry,  or  on  the  Sherifl, 


5  00 

5  00 

1  00 

2  50 

0  25 

0  10 

from 

1  00 

to 

5  00 

from 

1  00 

to 

5  00 

2  50 

2  50 

2  50 

5  00 

5  00 

10  00 

from    5  00 

to  16  00 


2  50 


from    5  00 

to  10  00 

from    5  00 

to  25  00 
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or  on  the  adverse  party  or  solicitor  in  the 
course  of  the  action    .. 


1  00 


Note.— When  more  than  one  document  oan  oonvenienUj  he  filed, 
or  one  document  can  be  filed  and  another  bespoken  at  the  same  time, 
the  fee  for  one  attendance  only  Bhall  be  allowed. 

For  any  necessary  letter  or  notice  to  the  ad- 
verse party  . .  $0  60 

For  serving  any  such  letter  or  notice  0  25 

For  extracting  and  collating  any  office  copy 

obtained  from  the  Registry,  for  every  folio  0  10 

For  attending  the  taxation  of  any  bill  of  costs, 

not  exceeding  ten  folios  . .  2  50 

For  every  folio  beyond  ten  ...  . .  0  10 


IX.— By  Counsel. 

Retaining  fee  . . 

For  settling  any  pleadings,  interrogatories,  or 

answers,  &c. 
For  any  necessary  consultation  in  the  course 

of  the  action 

For  any  motion 

For  the  examination  of  witnesses  before  the 

trial,  for  each  day 
For  the  trial  of  an  uncontested  action 
For  the  trial  of  a  contested  action,  for  tl.o 

first  day 

For  each  day  after  the  first 


from 


1 


00 
00 


to  20  00 
from    5  00 

to  10  00 
from    5  00 

to  15  00 
from  10  00 

to  20  00 

10  00 

from  15  00 

to  50  00 
from  10 

to  25 
from    5 

to  10  00 
from  10  00 

to  25  00 


00 
00 
00 


For  attending  judgment,  if  reserved 

For  the  hearing  of  a  reference  to  the  Regis- 
tmr,  for  each  day 

Note.— Where  the  same  practitioner  acts  as  both  Counsel  and  Soli- 
citor, he  may,  for  any  proceeding  in  which  a  Counsel  fee  might  be 
allowed,  charge  such  fee  m  lieu  of  a  Solicitor's  fee. 

X.— By  Shorthand  Writers. 


For  taking  down  and  transcribing  the  evi- 
dence certifying  the  transcript,  and  trans- 
mitting the  same  to  the  Registrar,  per  folio 

For  every  additional  copy,  per  folio 


SO  10 
0  05 
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If  for  any  reason  the  evidence  is  not  required  n^^i**' 

to  be  transcribed,  for  eaclj  hour  occupied 

by  the  examination     ...  ....  1  50 

Such  fees  shall  in  the  first  instance  be  paid 

to  the  Registrar  for  the  shorthand  writer 

by  the  party  calling  the  witness. 
If  any  such  fee  is  not  paid  by  the  party  liable 

therefor,  it  may  be  paid  by  any  other  party 

to  the  proceeding  and  allowed  as  a  neces- 
sary  disbursement  in   the    cause,  or   the 

Judge  may  make  such  order  in  respect  of 

such    evidence   and    the    disposal   of    the 

action  or  proceeding  as  to  him  seems  just. 

KoTB. — If  evidence  is  taken  down  by  a  shorthand  writer  no  fee  for 
taking  down  and  certifying  to  such  evidence  shall  be  allowed  to  the 
Registrar  or  Commissioner. 

XI. — By  Witnesses. 

The  same  fees  as  aiv  allowed  to  witnesses  in 
other  actions  in  the  Supreme  Court. 
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M^p^^'  APPENDIX  N. 


FEES  TO  BE  TAKEN  BY  SOLICITORS  ANP 
OTHERS. 

I.— SOLICITOBa 

Writs,  &c. 

Writ  for  the  commencement  of  any  action  . . 

Warrant  of  attachment ... 

Concurrent  Writ 

J\enewal  of  a  writ 

Notice  of  a  writ  for  service  in  lieu  of  writ 
out  of  j  urisdictiou 

Writ  of  mandamus 

Writ  of  subpoena  ad  testificandum 

Writ  of  subpoena  ad  testificandum  with  duces 
tecum 

Writ  of  distringas 

Writ  of  execution  or  other  writ  to  enforce 
any  judgment  or  order 

Any  writ  not  included  in  the  above 

Necessary  copies,  each,  one-half  of  above. 

Affidavit  of  service         ..  ...  ..  0  25 

For  service  out  of  the  jurisdiction  such  al- 
lowance is  to  be  made  as  the  taxing  officer 
shall  think  fit. 

Service,  if  authorized  to  be  served  by  post  ...  0  75 

Where  any  writ,  order  and  notice,  or  any  two 
of  them,  have  to  be  served  together  in  the 
sjime  manner,  one  fee  only  for  service  is  to 
be  allowed. 

Attendances  to  issue  or  seal,  or  deliver  to  the 
Sheriff,  are  included  in  foregoing  fees. 


$i  00 

0  50 
0  75 
0  50 

0  75 

$2  00  to  3  00 

0  75 

1  00 
1  00 

1  00 
1  00 

Appearances. 


Appearance  and  copy     ...  ...  1  00 

If  appearance  be  entered  at  one  time  for  more 
than  one  person,  for  every  defendant  be- 
yond the  first  ..  ...  .,.  0  10 
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If  a  person  appearing  to  a  writ  of  summons  App.  n. 

to  recover  land  limits  his  defence  by  his 
memorandum  of  appearance,  in  addition  to 
the  above     ...  . .  ..,  . .  0  75 


Instructions, 


For  statement  of  claim,  special  case,  petition, 
originating  summons,  injunction  or  manda- 
mus ...        '     ..  ..  $1  00  to  3  00 

For  defence,  or  further  defence,  or  counter-       ' 
claim,  or  reply,  confession  of  defence,  re 
joinder,  or  joinder  of  isfiue         ...  . .    1  00  to  3  00 

For  interrogatories  for  examination  of  a  party 
or  witnesses  .  . .  ..    1  00  to  2  50 

For  affidavit  in  answer  to  interrogatories  and 
other  special  affidavits  . .    0  50  to  1  00 

These  allowances  include  perusals. 

Instructions  in  other  cases  are  included  in 
the  fee  allowed  for  the  act. 

Conferences,  and  consultations,  and  perusals, 
unless  expressly  allowed,  are  included  in 
the  fee  allowed  for  the  act. 


Drawing  Pleadings  and  other  documents. 

Statement  of  claim,  defence  or  counterclaim .  $1  00  to  5  00 

Reply,  with  or  without  joinder  of  issue,  con- 
fession of  claim,  or  of  defence,  joinder  of  .     . 
issue  without  other  matter,  and  other  plead- 
ing (not  being  a  petition)  and  amendments 
of  any  pleading 

Demand  for  particulars,  when  necessary 

Furnishing  such  particulars 

Or  per  folio     . . 

Commission  to  examine  witnesses. . . 

Instructions  to  counsel  or  solicitor  when  com- 
mission to  examine  witnesses  is  sent  with- 
out interrogatories,  and  such  instructions 
are  necessary 

Instructions  to  commissioner        ..  •..  150 


00  to  1  50 
0  75 

50  to  1  50 
0  20 

50  to  5  00 

50  to  5  00 
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App.  N.  Necessary  interrogatories,  each  . .  0  30 

Ordinary  orders  of  Court  or  Judge  . .    0  75  to  1  50 

Summons  ...  . .  . .  1  00 

Originating  summons  . .  ..    1  00  to  3  00 

Judgment  or  order  in  the  nature  of  su:h  1  00  to  8  00 

Special  case  and  petitions  and  issues  settled  .1  50  to  10  00 
Necessary  copies  of  all  the  foregoing  to  serve, 
not  to  exceed  one  half  allowed  for  drawing. 
Brief  (including  attendances  on  counsel)  on 
trial  or  hearing  of  cause,  issue  of  fact,  as- 
sessment of  damages,  examination  of  wit- 
nesses, special  case  and  petition,  before  a 
Court  or  Judge,  commissioner,  referee,  ex- 
aminer, or  officer  of  the  Court,  when  ueces- 
s<iry  and  proper,  in  addition  to  pleadings, 
when  such  briefs  are  required  for  the  Court 
or  Judge,  &c.,  or  when  the  importance  of 
the  cause  justifies  the  emffloyment  of  coun- 
sel not  being  a  solicitor  for  the  party       . .  2  50  to  10  00 
Necessary  copies  of  brief  . .   1  OO  to    2  50 

Copies  of  pleadings  for  Court  0  50 

Or  per  folio     . .  . .  0  10 

Affidavits  ..    0  50  to  2  50 

Or  per  folio      . .  0  20 

Copies,  when  required,  per  folio  0  10 

Accounts,  statements,  papers  and  other  docu- 
ments, and  their  copies  for  the  Court  or 
Judge,  when  required,  not  exceeding  per 
folio  . .  . .  . .  0  10 

Advertisements,  when  required  ..    0  75  to  1  50 

Bill  of  costs  for  taxation,  including  copies   . .  0  50 

Or  per  folio  ...  0  20 

Necessary  notices  and  appointments  and  their 
copies,  each    .  . .  ..    0  25  to  0  75 

For  settling  and  drawing  conveyances  and 
other  instruments  ordered,  and  examining 
titles,  inclusive  of  interviews  with  counsel, 
solicitors,  and  parties,  according  to  diffi- 
culty and  importance 

A  solicitor  employed  by  two  or  more  parties 
shall  not  be  allowed  for  separate  pleadings 
or  other  proceedings,  unless  the  taxing  offi- 
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cer  is  of  opinion  they  were  properly  in-  App.  n. 

curred. 


Attendances, 


To  obtain  consent  of  next  friend  to  sue  in  his 
name,  or  of  a  guardian,  or  of  a  trustee,  re- 
ceiver, &c.    . .  . .  . .  0  75 

To  file  and  deliver  any  pleading,  petition, 
special  case  or  other  document,  required  to 
be  filed  in  the  registry  . .  0  25 

To  inspect,  or  produce  for  inspection,  docu- 
ments pursuant  to  a  notice  to  admit  0  75 

To  settle  a  commission  to  examine  witnesses  i  50 

To  examine  and  sign  admissions,  to  inspect  or 
produce  for  inspection,  documents  referred 
to  in  any  pleading,  notice  in  lieu  of  pleading, 
or  affidavit  to  obtain  or  give  any  necessary 
or  proper  consent,  or  undertaking  to  obtain 
an  appointment  to  examine  witnesses      . .    0  75  to  1  50 

On  Judge  for  summons  or  order    . .  . .  1  00 

For  judgment,  when  same  adjourned  . .    1  50  to  2  50 

On  taxation  of  a  bill  of  costs  (every  necessary 
attendance)  . .  . .  1  50 

Before  a  master,  examiner,  arbitrator  or  other 
officer,  for  appointment  to  proceed  1  00 

Before  a  master,  examiner,  arbitrator  or  other 
officer,  for  each  hour  or  part  of  an  hour  oc- 
cupied in  an  examination  or  other  work  . .  2  50 

On  Sheriff  to  draw  and  strike  special  juries, 

each  act       . .  . .  . .  . .  1  50 

Attendances  occasioned  by  neglect  are  not  to 
be  taxed  against  the  opposite  party,  but 
may  be  taxed  in  his  favour  in  reduction  of 
the  bill  against  him. 


Printing* 


Where,  pursuant  to  order,  any  pleading,  spe* 

cial  case,  or  other  document,  or  any  evi» 

deuce,  is  printed,  the  solicitor  of  the  party 

printing  shall  be  allowed  for  oopy  for  the 

62 
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App.  N.  printer  (except  when  made  by  the  oflScer 

of  the  CourtX  at  per  folio  . .  . .  0  10 

And  for  examining  the  proof  print,  at  per 

folio  .  0  05 

And  for  printing,  the  amount  actually  and 
properly  paid  to  the  printer. 

And  where  any  part  shall  properly  be  printed 
in  a  foreign  language,  or  as  a  fac-simile,  or 
in  any  unusual  or  special  manner,  or  where 
any  alteration  in  the  document  being  printed 
becomes  necessary  after  the  first  proof,  such 
further  allowance  shall  be  made  as  the  tax- 
ing officer  shall  think  reasonable. 

Th6se  allowances  are  to  include  all  attend- 
ances on  the  printer. 

The  solicitor  for  the  party  furnishing  or  en- 
titled to  take  printed  copies  shall  be  al- 
lowed the  amount  he  shall  pay  therefor. 


Expenses. 

There  shall  be  allowed  just  and  reasonable 
expenses  incurred  in  going  a  distance  to 
procure  evidence  or  affidavits,  and  in  ob- 
taining surveys,  plans  or  estimates  for  use 
at  a  trial. 


Small  Coiitrad  Claims, 

Subject  to  the  provisions  of  order  LVIII,  R  2,  in  claims 
for  debt  or  for  liquidated  demand,  and  in  claims  founded  on 
contracts  of  any  kind  in  which  the  amount  actually  involved 
does  not  exceed  $50,  the  taxing  officer  shall  allow  a  party  in 
lieu  of  all  fees  of  solicitor  and  counsel  only  $5.00,  provided 
that  under  special  circumstances  a  further  sum  may  be  al- 
lowed by  the  Court  or  Judga 

In  claims  for  debt  or  for  liquidated  demand  and  in  claims 
founded  on  contracts  of  any  kind,  where  the  defendant  does 
not  appear  and  plead,  the  plaintiff  shall  be  allowed : 

1   In  cases  under  $25,  his  disbursements. 

2.  In  cases  over  $26,  and  less  than  $50,  his  disbarsements, 
and  for  costs,  $2.60. 
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Fee  on  heariog  of  summons  in  Chambers  2  50 

Or  not  to  exceed  , .  10  00 

Fee  on  hearing  of  originating  summons  in 
Chambers  , .  . .  2  60 

Or  not  to  exceed  26  00 

Fee  on  motion  of  course  or  on  motion  in  mat- 
ters not  special  before  the  Court  . .  2  50 

Fee  on  special  ex  parte  motion  or  application 
to  the  Court  . .  . .  . .  2  50 

To  be  increased  in  the  discretion  of  the  tax- 
ing oflScer  to  . .  . .  5  00 

Fee  on  argument  on  supporting  or  opposing 
application  to  the  Court,  or  argument  on 
any  point  of  law,  special  case  or  appeal    . .  5  00 

To  be  increased  in  the  discretion  of  the  tax- 
ing officer  to  ,,  25  00 

Fee  with  brief  on  assessment  in  undefended 
actions  . .  ..  5  00  to  15  00 

Brief  fee  on  hearing  or  trial  in  common  in- 
debitatus or  liquidated  money  claims  in 
matters  in  which  the  amount  actually  in- 
volved exceeds  $50  and  is  under  $100      . .  5  00 

Exceeds  $100,  and  is  under  $250    .  10  00 

250,  and  is  under    500     .  15  00 

"500  . .  25  00 

Or  such  further  fee,  not  exceeding  in  all  $50,  as  the  tax- 
ing officer  may  consider  reasonable,  having  regard  to  the 
amount  sought  to  be  recovered  and  the  difficulty  and  length 
of  the  case 

In  special  actions  on  contracts,  in  torts,  inter- 
pleader, equitable  claims  of  a  special  kind, 
probate  suits,  special  cases,  and  other  mat- 
ters not  hereinbefore  mentioned  .  .$5.00  to  $50.00 

Fees  for  second  counsel  may  be  taxed  where  the  circum- 
stances may  warrant  it. 

All  the  fees  in  the  foregoing  scale  are  subject  to  reduction 
ox  increase  by  the  Court  or  Judge,  or  by  the  allowance  in 
estate  matters  of  a  lump  sum  in  lieu  of  all  or  any  costs. 

Fees  for  third  counsel  can  only  be  allowed  after  special 
leave  of  the  Court  or  Judge. 
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App.  N.  III. — WiTNESSBS. 

Ordinary  witnesses,  each,  per  diem  . .  0  75 

Professional  men,  each,  per  diein  . ,  . .  2  50 

Architects,  surveyors,  and  other  skilled  wit- 
nesses, each,  per  diem,  (and  reasonable  ex- 
penses incurred  and  authenticated)  .,.  1  50 


IV, — JUROBS. 

On  writ  of  partition,  each             ...  2  00 

Special  jurors,  each,  per  diem       ,.,  . .                 1  50 

Petty  jurors,  each,  per  diem          ...  . .                 1  00 


v.— EXAMlNEftS, 

Upon  giving  an  appointment  to  take  an  ex- 
amination   . .  ...  0  25 
For  examining  a  witness  .                             ..    1  50  to  5  00 

VI.— Masters. 

Upon  giving  an  appointment         . .  . .  0  25 

For  each  hour  or  part  of  an  hour  occupied  in 

an  examination  or  other  work   . .  . .  2  50 

For  every  other  attendance  . .  ...  1  50 

Report  ...  ..  ..  ...  150 

Or  such  amount  as  the  taxing  officer  shall 

think  fit,  not  exceeding  . .  . .  25  00 

Or  such  further  sum  as  a  Judge  may  allow 
Poundage  on  sales,  where  ordered,  one  per 

cent,  on  the  residue  of  purchase  money  to 

be  in  full  of  all  charges,  except  aJvertise- 

ments 


VII — Taxing  Officers. 

Upon  giving  an  appointment         . .  ...  0  25 

For  taxing  a  bill  of  costs  which  does  not  ex- 
ceed two  folios.  . .  . .  ...  0  50 

For  every  folio  beyond  two  , .  0  25 
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VIII. — COMMISSIONKRa. 

On  taking  a  recognizance  or  bond,  whether 
one  or  more  recognizor  or  obligor,  and 
whether  entered  into  by  all  at  one  time  or 
not 

For  drawing  an  affidavit  . 

For  every  oath,  declaration,  affirmation  or  at- 
testation 

For  every  acknowledgment  and  certi^cate  of 
same 

For  preparing  a  writ  with  claim    . . 

For  issuing  a  writ 

Upon  giving  an  appointment  to  take  an  ex- 
amination   ... 

For  examining  a  witness 

In  the  case  or  Commissioners  without  New- 
foundland, the  taxing  officer  shall  allow 
such  fees  as  he  may  consider  reasonable. 


App  N. 


50 
00 


0  25 


0 
1 
0 

0 
1  50  to  5 


50 
00 
50 

25 
00 


IX.— Sheriffs  and  Process  Servers. 


Service  of  copy  of  process 

For  notice  of  attachment 

Every  arrest    . . 

Every  return   . . 

Bail  bond 

Necessary  travelling  expenses  to  serve  or  exe 
cute  process,  per  mile  . 

Executing  writ  of  possession  or  delivery 

Every  warrant  of  attachment 

Executing  writ  of  partition 

Drawing,  summoning  and  returning  special 
juries 

Service  of  copy  of  writ  of  subpoena 

For  every  jury  sworn     . . 

Poundage  on  attachment  and  levies,  where 
movables,  and  sold,  three  per  cent,  on  the 
first  $500,  and  two  per  cent,  on  all  above 
that  amount,  exclusive  of  necessary  dis- 
bui'seraents,  for  removal,  safe  custody,  &c. 


0  53 

0  20 

2  50 

0  50 

1  00 

0  25 

2  50 

0  25 

»1 

5  00 

11 

2  00 

0  25 

1  00 

Digitized  by 


Google 


414  The  JudiMitim  Ad,  1904. 

App.  N.  Where  not  sold,  all  neoeaiiury  disburaements 

for^removal,  safe  custody,  <fcc 
Poundage  on  sales  of  landed  property,  one 

per  cent. 
Bailiff,  for  taking  charge  of  property,  for  each 
day  or  night,  together  with  board  and  other 
expenses  when  bailifT  is  away  from  home  .  1  00 

A  bailiff  serving  a  writ  or  making  an  attach- 
ment at  a  distance  of  more  than  five  miles 
from  his  home,  shall  be  allowed  the  costs 
of  his  conveyance  to  and  from  such  place, 
and  Sl.OO  per  day  in  lieu  of  mileage. 
Warrant  to  replevy  0  50 

Ileplevin  bond  .  1  00 

Mileage,  going  and  returning  . .  0  12 


X. — Fees  to  be  taken  by  the  Begistrar  and  to  be 
Collected  by  means  of  Stamps. 

For  letters  of  probate,  administration,  or  for 
sealing  under  section  183,  where  the  value 
of  the  estate  in  this  colony  of  any  person 
deceased  does  not  exceed  five  hundred  dol- 
lars $2  50 

And  where  such  value  exceeds  five  hundred 
dollars,  then  at  the  rate  of  twenty  cents 
for  each  additional  one  hundred  dollars,  or 
the'fnictional  part  thereof,  such  charges  to 
cover  copying  will. 

For  letters  of  guardianship,  administration  de 
bonis  non,  or  administration  ad  colligendum, 
where  the  value  of  the  estate  does  not  ex- 
ceed two  thousand  dollars  . .  2  SO 

And  where  it  exceeds  two  thousand  dollars  .  5  00 

For  every  exemplification  of  probate  or  let- 
ters of  administration  .  . .  . .  2  50 

For  leaking  copies  of  any  will,  pleading,  affi- 
davit, or  other  document  in  the  Begistry, 
at  the  rate  of  ten  cents  for  every  one  hun- 
dred words  or  the  fractional  part  thereof. 

For  every  search,  except  in  the  case  of  a  party 
to  an  action  while  the  action  is  pending,  or 
for  one  year  after  its  termination  0  25 
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Upon  every  writ,  originating  summons,  and 
upon  every  petition  to  commence  a  pro- 
ceeding 

Upon  every  warrant  of  attachment 

Upon  every  judgment 

Upon  every  order  of  Court 

Upon  every  affidavit 

Upon  every  certificate     . . 

Upon  allowing  and  signing  an  advertisement 

Upon  affixing  seal  to  every  document 


Apji,  N, 


0 

50 

0 

2r, 

0 

50 

0 

2.:. 

0 

2:. 

I 

00 

0 

7'> 

0 

50 
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ABATEMENT.    See  Chanok  op  Parties. 

none  where  cause  of  action  survives  (o.  10,  r.  1) 
plea  or  defence  in,  abolished  (o.  20,  r.  19) 
solicitor  to  certify  (o,  16,  r.  9) 

ACCOUNTS.    See  Accounts  and  Inquiries. 

affidavit,  verification  by,  in  (o.  30.  r.  4)    . . 
alterations  in,  to  be  verified  (o.  34,  r.  18) 
application  for,  affidavits  in  support  of  (o.  14,  r.  2) 

order,  form  of— App.  L.  16    . . 

time  for  making  (o.  14,  r.  2]  . . 
chambers,  to  be  left  in  (o.  30,  r.  4) 
forms  of— App.  L.  9 

guardians  of,  passing  and  verifying  of  (o.  46,  r.  25) 
insufficient,  power  of  Court  as  to,  on  administration  (o.  60,  r.  24). 
items  in,  to  be  numbered  consecutively  ( >,  30,  r.  4) 
contested  or  surcharged,  to  be  brought  before  Jud^e  in  Chambers 

(o.  30,  r.  5) 

just  allowances  to  be  made  in,  without  directions  (o.  30,  r.  9) 
limited  order  for,  in  administration  proceedings  (o.  60,  rr.  14,  24 
liquidator,  of,  passing  and  verifying  of  (o.  46,  r.  25) 
Master,  report  of  (o.  32,  r.  31,  o.  60,  r.  28 

may  take  (o.  32,  r.  26,  o.  60,  r.  27) 

to  report  delay  in  prosecution  (o.  30,  r.  10)    . . 
mode  of  taking,  special  directions  as  to  (o.  30,  r.  3) 
receiver,  of.    See  Receiver. 
stated  or  settled,  when' to  be  pleaded  (o.  19,  r.  6) 
surcharge,  notice  of,  to  be  given  (o.  30,  rr.  6,  6)    . . 
verification  of  (o,  30,  r.  4) 
vouchers,  production  of  (o.  30,  rr.  3,  6) 

ACCOUNTS  AND  INQUIRIES- 

delay  in  prosecution  (o.  30,  r.  11) 

directions  for,  to  be  numbered  (o.  30,  r.  8) 

judgment  or  order  for,  bringing  into  chambers  (o.  60,  r.  32) 

form  of  (o.  30,  r.  8)      . 
order  for,  may  be  made  at  any  stage  (o.  30,  r.  2). . 

prosecution  of  (o.  60,  rr.  SS,  33) 
summons  to  proceed  with  at  chambers  (o.  60,  r.  33) 

evidence  on  (o.  60,  r.  33) 
undue  delay  in  taking,  costs  of  (o.  3^,  r.  11) 
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ACTION.    See  Adiciraltt,  Cause  ob  Matter. 

abatement  of.    See  Abatbkent. 
administration.    See  Administration. 

conduct  of  (o.  16,  r.  H5) ' 
commencement  of  (o.  1,  r.  1) 

writ,  to  be  by  (o.  2,  r.  1) 
discontinuance  of.    See  Discontinuancb. 
dismissal  of.    See  Disbhssal  of  Action. 
form  of  (o.  1,  r.  1) 

frivolous  and  vexatious,  practice  where  (o.  24,  r.  4) 
in  rem.    See  Admiralty. 
mandamus,  of  (o.  49).    See  Mandamus   . . 
partition.    See  Partition  Action. 
penal,  compounding  (o.  46,  r.  13).    See  Penal  Action    . . 
perpetuating  testimony,  for.    See  Perpetuating  Testimony. 
proceedings  other  than,  how,  taken  (o.  1,  r.  2) 
stay  of.    See  Stay  op  Proceedings. 
trial  of.    See  Trial. 

ADDITION  OF  PARTIES.    See  Parties. 

ADDRESS— 

memorandum  of  appearance,  in.    See  Appearance. 
proceedings,  in,  commenced  other  than  by  writ  (o.  4,  r.  3) 
writs  of  summons,  on  (o.  4,  rr.  1,  3) 

ADJOURNMENT— 

chambers,  to,  from  Court  (o.  60,  r.  12) 
Court,  to,  from  chambers  (o.  50,  r.  12) 
summons  of.    See  Summons. 
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ADMINISTRATION.    See  Chambers;  Accounts  and  Inquiries. 

action,  adding  parties,  and  conduct  of  (o.  15,  r.  35) 

claim  in,  parties  to  attend  on  adjudication  of  (o.  15,  r.  42) 

classification  of  parties  (o.  50,  rr  40,  43) 

conduct  of  (o.  15,  r.  35) 

parties  (o.  15,  it.  30-32,  34):  (o.  50,  rr.  14-16)  . . 

representation  of  parties  in  (o.  15,  r.  29) 

service  of  notice  of  judgment  or  order  in,  on  persons 
interested  (o.  15,  r.  26)     . . 
insolvent  estates,  of.    See  Insolvent  Estates. 
judgement  for,  on  application  of  executor,  administrator,  or 
trustee  (o.  15,  r.  34) 

one  legatee  or  next-of-kin  may  have  (o.  15,  r.  .SO) 
notice  of  judgment  (o.  15,  r.  36)  . . 

originating  summons  for  (o.  50,  r.  14-15).    See  Originating 
Summons 


102 
1U3 
20:^4 
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101,  197 
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101 
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ADMINISTRATION— Continued. 
sale  in  action  for  (o.  47)   . . 
conduct  of  (o.  46,  r.  II) 
service  out  of  the  jurisdiction  in  action  for  (o.  11,  r.  1  [d]) 

ADMINISTRATION.    See  Probate  and  Administration. 

ADMINISTRATOR.    See  Executor  and  Administrator. 

ADMIRALTY— 

action,  affidavits  in  (o,  45,  r.  3)    . . 
appearance  in,  default  of  (o.  45,  r.  14) 
judgment  on  (o.  46,  r.  15) 
intervener  by  (o.  45,  r.  13)      . . 
affidavit  of  (o.  45,  r.  13)    . . 
bail,  bond,  giving  in  before  entry  of  caveat  (o.  45,  rr.  29-31) 

default  in  (o.  45,  r.  32) 

release  on  filing  (o,  45,  r.  24)  . . 
delay  in  taking,  dispensing  with  (o.  45,  r.  44) 
caveat  entry  of,  to  prevent  payment  out  of  Court  (o.  45,  r,  15) 
i-elease  against  (o.  45,  r.  26) 

remains  in  force  for  six  months  only  (o.  45,  r.  45) 
bail  by  person  entering  (o.  45,  r.  31)  . . 

failure  to  give  (o.  45,  r.  32) 

entry  of,  to  prevent  arrest  by  warrant  (o.  45,  r.  28) 

release  book,  entry  of,  in  (o.  45,  r.  26) 

service  of  writ  on  person  entering,  against  warrant  for  arrest 

(o.  45,  r.  30) 

claim  in,  enforcement  of  (o.  4o,  r.  43) 

collision,  action  for  damages,  by  preliminary  act  to  be  filed  in 

(o.  45,  r.  16) 

damages  for,  rules  as  to,  when  both  ships  in  fault— s.  24,  ss.  13 
costs  in  (o.  45,  it,  51-63)  . . 
scale  of—  App.  M  14  . . 
damages  for,  where  both  ships  in  fault— s.  24,  ss.  13 
documents  in,  minutes  of  filing  of  (o  45,  r.  46) 
forms  for  use  in — Appendix  M     . . 
in  personavi  (o.  1,  r.  1)     . . 
in  rent  (o.  1,  r.  1) . . 

arrest  of  property  in,  conditions  precedent  to  (o.  45,  r.  3) 
discretion  of  Judge  as  to  (o.  45,  r.  4) 
warrdnt  for  (o.  45,  r.  3)    . . 

service  and  filing  of  (o.  45,  r.  6> 
bottomry,  of  (o.  45,  r.  3  [c])    . . 
evidence  in  (o.  45,  r.  85) 
form  of  writ  in  (o.  45,  r.  2) 
endoi-sements  (o.  45,  r.  2) 
salvage,  distribution  of,  for  (o.  45,  r.  3) 


191 
189 


176 

178 
178 
178 
178 
181 
181 
180 
1&4 
178 
180 
185 
181 
181 
181 
180 

181 
184 

179 

13 

185-6 

399 

13 

185 

388 

81 

81 

176 

177 

176 

177 

177 

182 

176 

176 

176 
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ADxM  IR  ALT  Y— Continued. 

statement  of  claim  in,  time  for  (o.  46,  r.  17)  . . 

vessel,  possession  of,  for  (o.  45,  r.  3  [b[) 

wages,  for  (o.  45,  r.  3  [b] 

writ  of  summons,  service  of,  when  not  required  (o.  45,  r.  6) 

ship*8  freight  or  cargo  on  board,  against  (o.  45,  r.  7)  . . 

when  cargo  landed  or  transhipped  (o.  45,  r.  8) 
not  accessible  (o.  45,  r.  9) 
instruments  in,  issue  of  (o.  45,  r.  47) 

service  of  f'o.  45,  r.  48) 

Sunday,  etc.,  on,  no,  except  warrant  (o.  45,  r.  49) 
verification  of,  by  affidavit  (o.  45,  r.  50)    . . 
minute  book  of  proceedings  in  (o.  45,  r.  46) 
notice  of  motion  in  (o.  45,  r.  40)   . . 

trial,  power  of  Court  to  dispense  with  (o.  45,  r.  43)     . . 
payment  into  ('ourt  in  (o.  21).    Sec  Payment  into  Court 
payment  out  of  Court  in  (o.  21).    See  Payment  out  op  Court 
pi*eliminary  act  in  (o.  45,  r.  16)     . . 

contents  of  (o.  45,  r.  16)  . .  : 

opening  of  (o.  45,  r.  16) 

sealing  of  (o.  45,  r.  16) 
References  in  (o.  45,  r.  42) 

adjournment  of  (o.  45,  r.  42  [d] 

costs  of  (o.  45,  r.  42  [g]) 

counsel  may  attend  on  (o.  45,  r.  42  [f])  : 

evidence  in  (o.  45,  r,  35) 

shorthand  notes  of  (o.  45,  r.  42  [e] 

fees  payable  in— App.  M  14    . . 
filing  of  claim  and  affidavits  in,  time  for  (o.  45,  r.  42  [a])  . . 

counter  affidavits  in,  time  for  (o.  45,  r.  42  [a]. . 

further  affidavits  in,  time  for  (o.  45,  r.  42  [b]) 

notice  to  have  reference  heard,  time  for  (o.  45,  r.  42  [c]) 

report  in,  time  for  (o.  45,  r.  42  [h] 
objection  to  report  (o.  45,  r.  42  [j] 

time  for  filing  (o,  45,  r.  42  [j] . . 
report  of,  taking  up  of,  by  adverse  solicitor  (o.  45,  r.  42  [i] 

solicitor  for  claimant  (o.  45,  r.  42  [h[ . . 
witnesses  (o-  45,  r.  42  [e]  . . 
Registrar,  reference  to  (  o.  45,  r.  42) 
release  in,  authority  for,  to  issue  from  registry  (o.  45,  r.  19) 

cargo  arrested  for  freight  only  of  (o.  45,  r.  22) 

caveat  against  (o.  45,  r.  26)    . . 

costs,  etc.,  to  be  paid  on  (o.  45,  r.  25) . . 

delaying,  by  entering  caveat  without  good  cause  (o.  45,  r.  27) 

preventing,  by  entering  caveat  (o.  45,  r.  26)  . . 

property,  arrested  by  warrant  of  (o.  45,  r.  19) 

registry,  to  be  left  at  (o.  45,  r.  25) 
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admiralty—Continued. 

salvage,  in  action  of  (o.  46,  r.  23) 

solicitor,  at  whose  instance  properly  arrested,  by  (o.  45,  r.  20) 
by  payment  into  registry,  by  (o.  45,  r.  21) 
who  has  filed  bond,  by  (o.  45,  r.  24) 

pleaded,  must  be,  if  ground  of  defence  (o.  18,  r.  13) 
sale  in  (o.  45,  r.  37-39)      . . 
Sheriff,  expenses  of,  on,  taxation  of  (o.  45,  r.  39) . . 

to  execute  commissfon  upon  (o.  45,  r.  37) 

to  pay  proceeds  of  into  Court  (o.  45,  r.  38) 
time,  abridgment  of,  in  (o.  45.  r.  43) 
trial  of,  appointment  of  early  day  for  (o.  45,  r.  43) 
warrant  for  arrest  in,  caveat  against  issue  of  (o.  45,  r.  28) 

entry  of,  in  caveat  warrant  book  (o.  55,  r.  29) 

practice  as  to  (o.  45,  r.  29) 

form  of— -App.  M,  6  . . 

issue  of,  notwithstanding  caveat  (o.  45,  r.  34) 

withdrawal  of  (o.  45,  r.  20)     . . 
appraisement  in,  how  executed  (o.  45,  r.  37) 
Sheriff,  sale  and  appraisement  by  (o.  45,  rr.  37-39) 

service  of  warrant,  etc.,  by  (o,  45,  r.  49) 
afiQdavit  verifying  (o.  45,  r.  50)     . . 

ADMISSIONS- 

afiddavit  as  to  signature  to  (o.  29,  r.  7) 

costs  of  proving  documents  refused  to  be  admitted  (o.  20,  r.  2) 

facts  refused  to  be  admitted  (o.  29.  r.  4) 
documents  of  (o.  29,  rr.  2,  3) 

notice  for  (o.  29,  r.  2)  .  ^ 

costs  of  unnecessary  (o.  29,  r.  3) . . 

form  of  (o.  29,  r.  3) 
evidence  of  (o.  29,  r.  7)  . . 
facts  of  (o.  29,  r.  4,  5) 

notice  as  to  (o.  29,  r.  4) 

form  of  (o,  29,  r.  5) 

time  for  (o.  29,  r.  4) 
form  of  (o.  29,  r,  5) 
judgment  on  (o.  29,  r.  6) . . 
notice  of,  in  writing  (o.  29,  r,  1)  . . 
pleading  by  (o.  29.  r.  1)    . . 
withdrawal  of  (o.  29,  r.  4) 

ADVERTISEMENTS— 

claimants  for,  at  chambers,  registrar,  to  be  signed  by  and  sub- 
mitted (o.  50,  r.  46) 
preparation  of  (o.  50,  r.  46)    •  •  •  • 

creditors  and  claimants,  for,  at  chambers  (o.  60,  rr.  44-61) 
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180 
180 
112 
182 
182 
182 
182 
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181 
181 
393 
182 
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contents  of  (o.  60,  r.  48)          . .  . .          205 

form  of  (o.  50,  r.  48)  . .  205 

peremptory,  to  be  (o.  50,  r.  45)                                        . .  204 

time  for  proof  by,  to  be  in  (o.  50,  r.  48)  205 

creditors,  for,  of,  at  chambers,  preparation  of  and  signature  by 

solicitor  (o.  50,  r.  47)  205 

Master  may  issue  (o.  50,  r.  28)       . .                          . .  . .          201 

AFFIDAVIT- 

admiralty  actions  in  rem,  in  [o.  45,  r.  3]  . .  176 

alterations  in  [o.  34,  r.  11]  158 

belief,  when,  may  be  sworn  to,  in  [o.  34,  r.  3J  156 

blind  person,  by  [o.  34,  r.  12]        . .  158 

chaml)ers,  in  [o.  a4,  rr.  17-18]       . .                          . ,  150 

previously  read  in  court  [o.  34,  r.  17)  150 

clerks  may  take  [s.  39]     . .                          . .            . .  16 

contents  of  [o.  34,  r.  3]    ..            ..  ..          156 

copies  of,  when  to  be  served  [o.  48,  r.  4]  . .             . .  . .          193 

cross-examination  on  [o.  ^,  r.  1]  156 

default  of  appearance,  on  [o.  26,  r.  3]       . .  126 

deponents,  description  and  address  of,  to  be  stated  in  [o.  34,  r.  8j.  157 

by  two  or  more  [o.  34,  r.  9]    . .  . .          157 

documents,  of  [o.  28,  r.  13].    See  Documents  ;  Discovery  . .         133 

form  of  [o.  28,  r.  13] 133 

erasures  in  [o.  34,  r.  11]  . .  158 

evidence  by,  on  trial  [o.  34,  rr.  19-25]  . .     159-60 

admiralty  actions,  in  [o.  45,  r.  35]       . .  182 

byorder  [o.  33,  r.  1]».            ..          151 

upon  motion,  petition  or  summons  lo.  34,  r.  1]  . ,          156 

ex  parte  applications,  on  [o.  34,  r.  16]                    . .  . .          158 

facts  to  be  sworn  to,  in  [o.  34,  r.  3]                                       . .  . .          156 

filing  of  [o.  34,  r.  14] 158 

guardian  ad  litems  on  appearance  by  [o.  16,  rr.  17-18 )  99 

intervener  by,  probate,  actions,  on  appearance  [o.  12.  r.  8]  92 

time,  out  of  fo.  34,  r.  16]        . .            . .  158 

form,  costs  of  affidavit  departing  from  Rules  as  to  [o.  34,  r.  7]     . .  137 

irregularities  in  [o.  34,  r.  13] . .  . .          158 

may  be  written,  printed,  or  both  together]  [o.  69,  r.  3]  238 

hearsay  in  [o.  34,  r.  3]      . .                                                   . .  . .          166 

illiterate  person,  by  [o.  34,  r.  12]  . .          158 

interlineations  in  [o.  34,  r.  11]      . .  158 

issue  joined,  filed  before,  not  to  be  used  without  notice  [o.  33,  r.  24]  154 

jurat  to,  in  case  of  blind  or  illiterate  person  [o.  34,  r.  12]  . .          158 
knowledge  not  belief  to  be  sworn  to  in,  except  on  interlocutory 

motions  [o.  34,  r.  3]                                                  . .  . .          156 

notice  to  read,  at  trial  lo.  33,  r.  24]                                   ,.  ,.         164 
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AFFIDAVIT— Continued. 

office  copy  of,  how  obtained  [o.  50,  r.  4]  [a] 

may  be  iised  after  original  filed  fo.  34,  r.  14] 
paragraphs  [numbered],  to  be  divided  into  Lo.  34, 
pauper  proceedings,  in  [o.  15,  r.  22] 
probate  actions,  verification  of,  by  [o.  5,  r.  14] 
receiver's  accounts,  verifying  [o.  46,  r.  22] 
rule  nisi,  to  answer  matters  in,  not  to  be  made  [o 
scandalous  matter  in,  striking  out  [o.  34,  r.  10] 
service  of,  [o.  60,  r.  9] 

notice  of,  judgment,  of  [o.  15,  r.  35]  . . 

subpoena,  of  [o.  33,  r.  32] 
summary  judgment,  in  support  of  [o.  13,  r.  1] 
swearing  of,  before  clerks — s.  30  . . 

foreign  parts,  in  [o.  34,  r.  6]  . . 

time  and  place  to  be  stated  by  commissioner, 

title  of  [o.  34,  r.  2]  

trial  on  [o.  34,  it.  10-25]  . . 

cross-examination  in  [o.  34,  r.  2^] 

compelling  attendance  for  [o.  34,  r.  24] 

notice  of  trial,  when  to  l)e  given  [o.  34,  r.  25] 
what  included  in  [o.  28,  r.  15] 

AFFIRMATION- 
OS  th  included  in  [s.  S]      . . 


r.7] 


48,  r.  2] 


in  [o.  34, 


,  .1.  5] 


238 
158 
157 
100 
85 
101 
103 
158 
240 
102 
155 
03 
10 
157 
157 
156 
150 
150 
150 
150 
134 


AMENDMENT- 

judgnient,  of  [o.  27,  r.  10] 

new  ground  of  claim  to  be  raised  by  [o.  18,  r.  14] 

pleadings,  of  [o.  27,  rr.  1-10, 12(    . . 

appeal  on  [o.  54,  r.  4] 

application  for  [o,  27,  r.  6] 

costs  of  [o.  58,  r.  27,  (17-18)]    .. 

counterclaim,  of,  without  leave  [o.  27,  r.  3] 
costs  of  [o.  27,  r.  12] 

delivery  of  [o,  27,  r,  0] 

disallowance  of  [o.  27,  r.  4]     . . 

leave,  by,  at  any  stage  of  the  proceedings  [o. 

marking  [o.  27,  r.  8]  . . 

pleading  after  [o.  27,  r.  5] 

set  oflP,  of,  without  leave  [o.  27,  r.  3]  . . 
costs  of  [o.  27,  r.  12] 

statement  of  claim,  of,  without  leave  [o.  27,  r. 
costs  of  [o.  27,  r.  12] 

time  for  [o.  27,  rr.  1,  7] 

which  may  be  unnecessary  or  scandalous,  etc. 
54 


27,  r.  1] 


,  [o.  18,  r.  26] 


131 
112 

130-1 
216 
130 

232-3 
130 
131 
131 
130 
130 
131 
130 
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131 
130 
131 
130 
114 
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proceedings,  of  defect  or  error  in  [o.  27,  r,  11]  131 

terms,  on  [o.  27,  r.  1]  130 

APPEAX— 

adjournment  of  hearing  of  [o.  54,  r.  6]  216 

affidavits  on  [o.  64,  r.  11  (a)  1  217 

amendment  on  [o.  54,  r.  4J  216 

chambers,  from,  [o.  54,  r.  14]  218 

companies,' winding  up  of,  decisions  in,  from  [o.  54,  r.  10|  217 

consent,  from  order  made  by  fs.  25]  14 

costs  as  to  [s.  25]  14 

costs  of,  [o.  54,  r.  4]  216 

security  for,  order  for  fo.  54,  r.  14)     . .  218 

coiu't  may  draw  inferences  of  fact  on  [o.  54,  r.  4]  216 

make  any  order  that  ought  to  hav<^  been  [o.  54,  r.  4]. .  216 

criminal  causes,  in  [s.  28]  14 

cross-notice  of  fo.  54,  r.  6J  216 

length  of  lo.  54,  r.  7] 217 

entry  of  [o.  54,  r.  8]                      t .  217 

documents  to  be  produced  on  [o.  54,  r.  8]  217 
evidence  on,  as  to  question  of  fact,  mode  of  bringing  before  Court 

[0.54,  r.  11] ^ 217 

direction  of  Judge  to  jury  or  assessors,  of  [o.  54,  r.  12]            . .  217 

further,  Court  can  receive  [s.  27]       —                                       . .  14 

leave  to  give  when  required  [o,  54,  r.  4]  216 

Judge's  notes  as  [o.  54,  r.  11  b]  217 

further  consideration  and  summons  to  vary,  time  for  [o.  64,  r.  15]  218 

generally  [s.  26]  . .  44 

inferences  of  fact  may  be  drawn  on  [o.  54,  r.  4]    . .  216 

insolvency  matters,  in  [o.  64,  r.  10]           . .  217 

interest  allowed  for  delay  of  execution  by  [o.  54,  r.  10}  218 

interlocutory  order,  from  length  of  notice  of  [o.  54,  r.  3]  . .  216 

not  appealed  from,  not  to  prejudice  decision  on  (o.  54,  r.  13) . .  217 

Judge's  notes,  production  of,  on  (o.  54,  r.  11  (b)) . .            . .            . .  217 

judgment  of  two  Judges,  from  (s.  29)      . .  14 

judgment  or  order,  part  of,  from  (o.  54,  r.  1)  216 
length  of  notice  of.    See  Notice. 

matter  not  being  an  action,  time  for  (o.^,  r.  0) . .            . .  217 

action,  to  be  by  (o.  54,  r.  1)                                     , .            . .            . .  216 

new  trial  may  be  ordered  on  (o.  54,  r.  5) . .  216 

notice  of,  amendment  of  (o.  54,  r.  2)  215 

contents  of  (o.  54,  r.  1)  215 

cross-appeals,  (o.  54,  r.  6)                    . .            . .  216 

length  of  (o.  54,  r.  3)                                         216 

must  state  whether  whole  or  part  of  order  is  complained  of 

(o.54,r.l)           215 
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parties  to  be  served  with  (o.  64,  r.  2)                                          . .  215 

respondent)  by,  not  necessary  (o.  54,  r.  6)      . .            . .  216 

service  of  (o.  5i,  r.  2)              . .            . .            . .            . .            . .  215 

notice  to  be  by  (o.  54,  r.  1)                                                     . .  215 

part  of  judgment  or  orSer,  against  (o.  54,  r.  1)     . .  216 

Privy  Council,  to  (s.  26) . .                                        . .  14 

refusal  of  application,  time  for  (o.  5t,  r.  14)                       . .            . .  218 

rehearing,  to  be  by  way  of  (o.  6i,  r.  1)     . .                         . .            . ,  216 

respondent  must  give  notice  of  contention  that  order  appealed 

should  be  varied  (o.  54,  r.  6)        . .            . .            . .  216 

length  of  (o.  54,  r.  6)  216 

security  for  costs  of  (o.  54,  r.  14)                 . .  218 

order  for  (o.  54,  r,  14)  218 

*' special*'  circumstances,  under,  may  be  ordered  (o.  54,  r.  14)  218 

service  on  parties  affected  by  (o.  54,  r.  2)  215 

setting  down  of  (o.  54,  r.  8)                                                                . .  217 

stay  of  execution  pending  (o.  54,  r.  16)    . .  218 

time  for  (o,  54,  r.  14)                                                                ..            :  218 

calculation  of  (o.  54,  r.  14)      . .            . .  218 

from  order,  interlocutory  or  final  (o.  54,  14)  . .  218 

in  winding  up  or  insolvency  (o.  51^,  r.  10;. .            . .  217 

any  other  matter  not  being  an  action  (o.  54,  r.  10)             . .  217 
made  on  further  consideration,  or  on  summons  to  vary 

(o.  54,  r.  15) 218 

winding  up  proceedings,  time  for  (o.  54,  r.  10)  217 

APPEARANCE- 

address  for  service  to  be  stated  when  defendant  appears  by  soli- 
citor (o.  12,  r.  2)  91 
in  person  (o.  12,  r.  3)  91 
when  no,  or  fictitious  (o.  12,  r.  4)  91 

admiralty  actions,  intervener,  by  (o.  46,  r-  13)     . .                          . .  178 

conditional,  motion  to  set  aside  service  of  writ,  without  (o.  12,  r.  13)  92 

default  of.    See  Default  of  Pleading. 

defendant  (two),  of,  by  ^ame  solicitor  (o.  12,  r.  5)                           . .  91 

after  time  for  appearance,  by  (o.  12,  r.  7)  92 

entry  of,  cause  book,  to  be  made  in  (o.  12,  r.  1)   . .  91 

limiting  defence  (o.  12,  r.  10)  92 

form  of— App.  A,  16  264 

St.  John's,  in  (o.  12,  rr.  1  &  2)  91 

modeof  (o.  12,  r.  1)  ..  91 

infant,  by  (o.  15,  rr.  17-48)            00 

intervener,  by,  actions  for  recovery  of  land,  in  (o.  12,  rr.  0-11)    . .  02 

admiralty  action,  in  (o.  45,  r.  13)  178 

probate  action  in  (o.  12,  r.  8) . .            , .            . ,            , .            , ,  03 
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landlord,  by,  when  not  named  in  writ  (o.  12,  r.  10) 
memorandum  of  (o.  42,  r.  1 ) 

address  for  service  (o.  12,  rr.  2-4) 

cause  book,  to  be  entered  in  (o.  12,  r.  1) 

form  of  (o.  12,  r.  1 ;  App.  A,  15) 
new  parties,  by  (o,  16,  r.  6) 
no  appearance.    See  Default  op  Pleading. 
originating  summons,  of  party  served  with  (o.  60,  r.  7).     See 

Originating  Summons  .. 
partners  by,  when  sued  in  name  of  firm  (o-  44,  r.  5) 
probate  actions,  in,  intervener,  by  (o.  12,  r.  8) 
recovery  of  land,  actions  for,  in,  by  landlord  (o.  12,  r.  10) 

limitations  of  defence  by  (o.  12,  r.  12) 
by  person  in  possession  (o.  12,  r.  0) 
service  of  writ,  motion  to  set  aside  or  discharge  order  for,  before 

entering  (o.  12,  r.  13) 
solicitor,  by,  for  two  defendants  (o.  12,  r.  5) 

not  entering,  pursuant  to  undertaking  (o.  12,  r.  6) 
third  party,  by  (o.  15,  r.  44)         . .  : 

time  for,  appearance,  after  (o.  12,  r.  7)    . . 
imnecessary,  costs  of  (o.  58,  r.  27) 

APPLIOATIONS- 

chambers,  at.    See  Chambers. 
court,  to,  to  be  by  motion  (o.  48,  r.  1) 
other  than  in  actions,  how  made  (o.  1,  r.  2) 

ARBITRATION.    See  Arbitrator;  Referee. 

consent  out  of  Coiu*t,  by  (ss.  192-201) 
submission,  under     . . 
award  enforcing  (s.  201) 

enforcing,  setting  aside,  and  remitting,  notice  of  motion 

for,  to  state  grounds  (o.  48,  r.  4) 
affidavit  to  be  served  with  (o.  48,  r.  4) 
rule  niid,  for,  no  (o.  48,  r.  2) 
remit,  power  of  Court  to  (s.  199) . . 
remitted  time  for  making  (s.  199) 
set  aside,  Court  may  (s.  200) 

time  for  application  to  (o.  57,  r.  10)  . . 
time  for  making  may  be  enlarged^(s.  198)  (o.  57,  r.  11) 
costs  (s.  208)  . . 
Crown  (8.  210) 
effect  of  (8.  192) 
implied  provisions  in  (s.  211) . . 

arbitrators,  disagreement  of  (s.  211) 
pumber  of  (s.  211) 


92 
91 
91 
92 
91,253 
107 


190 
174 
92 
92 
92 
92 

92 
91 
91 
104 
92 


198 

81 


66-S 
5S 
58 

193 

193 

193 

58 

58 

58 

2^4 

58,2^4 

00 

00 

56 

60 

60 
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award,  final,  to  be  (s.  211)  61 

time  for  making  (s.  211)         . .            . .  61 

enlarging  (s.  211)              . .            . .  61 

writing  to  be  in  (s.  211)  . .                         61 

books  and  documents,  production  of  (s.  211)  61 

costs,  discretion  as  to  (s.  211)       . .  . .            61 

examination  of  parties  and  witnesses  (s.  211)  . .                          61 

rule  of  CJourt  to  have  same  eifect,  as  if  made  (s.  192)  . .  56 

stay  of  proceedings  (s.  193)                                . .  56 

step  taken  in  action  (s.  193)                         56 

witness,  may  be  summoned  by  subpoena  (s.  197)  . .            58 

under  order  of  Court  (ss.  202,  205)  58-9 

costs  of  (s.  208)            ..            ..  ..                          60 

Crown  (8.210)            ..            ..            ..  ..                          60 

inquiry  and  report,  for.    Soe  Referee  (s.  202)  . .            . .           58 

pending  arbitrations  (s.  210) . .  60 

power  of  Court  in  cases  of  (s.  205)      . .            . .  . .            . .            59 

to  order  (s.  202)  . .            . .            . .            . .  . .            . .            58 

witness,  power  of  Court  to  compel  attendance  of  (s.  206)        . .  59 

appointment  of,  Coiu*t,  by,  in  certain  cases  (s.  191)  56 

time  for  (s.  194)                             . .  56 

notice  for  (s.  194)            . .            . .  50 

set  aside.  Court  may  (s.  195)       . .  . .            57 

vacancy,  to  supply  (s.  194)  58 

where  pai-ties  cannot  agree  as  to  (s.  194)  . .            56 

authority  of,  irrevocable  (s.  192)  . .  . .            56 

death  of  (s.  194) 56 

misconduct  of  (s.  200)       . .                          . .            . .  . .                          58 

perjury  before  (s.  209)      . .                          . .            . .  •  60 

powers  of,  award,  as  to  stating  (s.  196)  57 

clerical  error  in,  to  correct  (s.  196)  57 

costs,  as  to  (ss.  208,  211)                        . .            . .  60 

oaths,  to  administer  (s.  196)  . .            . .  57 

special  case  to  state  (ss.  197,  207)         . .  . .                    57-60 

umpire,  as  to  appointment  of  (s.  211)  60 

special  case,  powers  of,  to  state  (ss.  107,  207)  . .                    57-60 

refusal  of,  to  act  (s.  194)  . .  56 

removal  of  (s.  200)                          . .            . .  . .                          58 

i-emuneration  of  (s.  204)  .            . .            . .            . .  . .                          59 

vacancy,  powers  of  parties  to  supply  (ss.  194,  195)  56-7 

ARREST  IN  CIVIL  CAUSES- 

application  for  ex  parte  (s.  11.5)    . .  . .            35 

affidavit  in  support  of  (s.  115)  35 

form  of,  by  plaintiff— App.  A.  11  251 

by  some  one  on  his  behalf— App.  A,  12  . .  252 
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ARREST  IN  CIVIL  CAUSES— Oontinukd. 

bail  bond,  sufficiency  of  (s.  116)    . . 

capias  ad  satiAfacienduni  may  be  ordered'(s.  116) 

affidavits  in  support  of  (s.  116) 
discharge  from  (s.  119)     . . 
maintenance  of  person  held  under  (s.  118) 
order  for  (s.  115) . . 

privilege  from,  in  what  cases  (s.  117) 
property  of,  warrant  for.    See  Admiralty. 
trial,  within  what  time,  in  cases  of  (s.  122) 
upon  an  equitable  claim  (s.  121)  . . 
warrant  of  (s.  115) 

form  of — App.  A,  s.  13 

time  for  extension  of  (s.  120). . 

ASSESSORS- 

remunerjition  of  (s.  21)     . . 
trial  with  (s.  21)  . . 

ASSIGNMENT— 

absolute,  in  writing  (s.  24,  ss.  11) 
chose  in  action  of — s.  24,  ss.  11     . . 
estate  or  title,  pendente  lUe,  of  (o.  16,  rr.  1-3). 
Parties 


36 

35 

38 

37 

s7 

35 

38 

37 

37 

35 

253 

37 

8 

. . 

8 

12 

.  . 

12 

See  Change  op 

106 


ATTACHMENT.    See  Committal. 

notice  of  (o.  40,  T.  2) 

directoi-s  of  corporations,  against,  to  enforce  judgment  (o.  38,  r. ! 

discovery,  enforced  by  (o.  28,  r.  24) 

motion  for,  notice  of,  affidavit,  to  be  served  with  (o.  48,  r.  4) 

grounds  for,  to  be  stated  in  (o.  48,  r.  4) 
order  for,  service  of  (o.  60,  r  1)    .. 
payment  into  Court,  to  enforce  (o.  38,  r.  4) 
rule  nisi,  no,  for,  (o.  48,  r.  2) 
solicitor,  of,  for  failing  to  give  notice  of  order  for  discovery 

client  (o.  28,  r.  26) 

writ  of  (o.  40)      . . 

effect  of  (o.  40,  r.  1)  . . 

issue  of,  leave  for,  necessary  (o.  40,  r.  2) 

judgment  to  do  or  abstain  from  any  net  enforced  by  (o.  38,  r 

payment  into  Court  may  be  enforced  by  (o.  38,  r.  4) . . 

recovery  of  property  other  than  land  or  money  enforced 
(o.  38,  r.  6) 

return  of,  notice  to  sheriff  for  (o.  48,  r.  10)    . . 


171 

88) 

169 

136 

193 

193 

239 

105 

19S 

to 

.  , 

136 

171 

,  . 

171 

171 

•7) 

165 

165 

by 

165 

194 
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ATTACHMENT  OF  DEBTS- 

affidavit  of  attachment  (s.  96)      . .  30 

form  of,  by  plaintiff— App.  A.  7,  9    . .  . .    249-50 

by  some  on  his  behMr— App.  A.  8  249 

application  for,  ex  parte  (s.  96)   . .            . .  . .                        30 

bail  bond,  form  of — -App.  G.  6      . .            . .  322 

assignment  of,  to  plaintiif  (s.  98)  . .                                       31 

contract,  executory,  not  affected  by  (s.  102)  . .                                       33 

costs  of  proceedings,  for  (s.  110)  . .  31 

Garnishee,  summoning  of  (s.  101)  32 

execution  against  (s.  101)                     . .  . .            . .                         32 

payment  by  is  a  discharge  to  (s.  109) . .  . .            . .                         34 

trial  of  claim  of  (s.  104)           ..            ..  ..                         33 

lien  of  third  person  suggested  by  (s.  105)  33 

trial  of  (s.  106) . .            . .  :  3 

goods  attached  to  be  delivered  to  sheriff  (s.  103)  . .  33 

to  abide  order  of  court  (s.  100,  108)  . .                          . .      32,  34 

exeuApt  from  attachment  (s.  113)        . . '  . .                                       35 

perishable  may  be  sold  (s.  99)  . .                                       31 

firm,  owing  from  (o.  44,  r.  *l)        .  175 

notice  to  tenants,  when  lands  attached  (s.  107)  . .                                      34 

order  for  (s.  96)  . .            . .            . .            . .  . .                         30 

release  of  property  (s.  97)             . .            . .  . .                                      31 

security  for  (s.  97)      . .            . .  31 

rents  to  be  paid  to  Sheriff  (s.  107)  34 

Sheriff  to  attach  for  costs  (s.  Ill)  34 

trial,  within  what  time,  in  cases  of  (s.  122)  . .                                      37 

upon  an  equitable  claim  (s.  121)   . .            . .  37 

warrant  of  (s.  96)              . .           . .            . .  30 

form  of— App.  A.  10 . .            . .            . .  251 

ATTENDANCES— 

chambers,  in,  (o.  50,  rr.  40-43).  See  Chambkhs  . .  . .  203,  204 
AUDITA  QUERELA- 

proceedings  by,  abolished  (o.  38,  r.  24)     . .  . .                       168 

AWARD.    See  Arbitration. 

BAIL  BOND  in  Admiralty.    See  Admiralty.  - 

on  Attachment  of  Debts.    See  Attachment  of  Debts. 
on  Arrest.    See  Arrest  'in  Civil  Causes. 

BARRISTER.    See  C01W8EL. 

BENEFICIARIES.    See  Parties. 

BILLS  QF  COSTS.    Sec  Costs. 


Digitized  by 


Google 


430  INDEX. 


BILLS  OF  EXCHANGE— 


action  upon  ^o.  13,  r.  1)    . .  93 

loss  of,  shall  not  be  set  up  as  a  defence(  s.  20 )      . .  8 

BOND- 

action  upon  (o.  13,  r.  1)   ..  ..  ..  ..  93 

payment  into  Coui-t  in  (o.  21,  r.  1)     ..  119 

CASE  STATED.    See  Special  Case. 

CAUSE  BOOK— 

abated  actions  to  be  entered  in  (o.  16,  r.  9)           . .  108 

striking  out  from  (o.  16,  r.  10)       . .  108 

appearance,  entry  of,  in  (o.  12,  r.  1)         . .  . .            91 

dates  of  judgments,  etc.,  to  be  entered  in  (o.  55,  r.  4)  . .          219 

how  kept  (o.  5,  r.  8)           .                                        . .  . .            . .            84 

CAUSE  OF  ACTION— 

effect  of  marriage,  death  or  insolvency  (o.  16,  r.  1)  . .  106 

joinder  of.    See  Joinder  of  Causes  of  AcrnoN. 

striking  out  pleading  where  not  reasoanble  (o.  24,  r.  4)    . .  124 

CAUSE  OR  MATTER.    See  Action. 

struck  out  of  papers  through  default  of  plaintiff,  defendant's  exists 

where  (o.  58,  r.  27  [28J ) 235 

where  no  proceeding  in,  for  one  year,  month's  notice  of  intention 

to  proceed  to  be  given  (o.  57,  r.  9)  . .  223 

CAVEAT.    See  Admiralty,  Probate  and  Administration. 

CERTIFICATE— 

no  appearance,  of.    See  Default  of  Pleading. 

no  caveat  of.    See  Probate  and  Administration. 

taxing  master,  of.    See  Taxing  Master. 

expert,  of  (o.  50,  r.  29) 201 

CESTUI  QUE  TRUST— 

execution  of  trust,  any  one,  of  several  may  have  judgment  for 

(o.  15,  r.  32) 101 

CHAMBERS— 

accounts  in.    See  Accounts. 

adjournment  from  Court  into  (o.  60,  r.  12)            . .            . .  ...         187 

••            into  Court  from  (o.  60,  r.  12)           . .            . .  . .          197 

administration,  originating  summons  for  (o.  60,  rr.  14, 15).  See 

Originating  Summons           .•          ••          ••  «« 197,186 
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CHAMBERS— Continued. 

advertisements  for  creditors  and  claimants  in.    See  Advertise- 
ments. 
affidavits  and  evidence  in  (o.  34,  rr.  17, 18).    See  Affidavit 
appeals  from— s.  25,  29,  (o.  54,  r.  14) 
applications  in,  several  may  be  included  in  one  (o.  60,  r.  12) 

summons,  to  be  by,  when  not  ex  parte  (o.  50,  r.  1)     . . 
attendances  in  (o.  60,  rr.  40-43)   . . 

classification  of  parties,  for  (o.  60,  rr.  40,  41,  43) 
one  solicitor  for  each  class  (o.  60,  r.  40)    . . 
order  as  to  (o.  50,  r.  43)  . . 
distinct  solicitor  may  be  required  by  Judge  for  separate  par- 

ties  on  (o.  60,  r.  41 )   . . 
order  as  to  (o.  60,  r.  43) 

parties  not  directed  to  attend,  of  (o.  60,  r.  42) 
summons  for  liberty  to  attend  (o.  60,  r.  42)    . . 
claims  by  creditors  and  claimants  in.    See  Creditors. 
costs,  improper,  etc.,  of  proceedings  in  (o.  68,  r.  27)  (10) . . 

occasioned  by,  or  of,  party  appearing  separately  (o.  60,  r.  40) 

non-attendance  in  (o.  60,  r.  10)    . . 
unnecessary  appearance  at,  of  (o.  68,  r.  27)  (10) 
course  of  proceedings  in  (o.  60,  r.  38) 
creditor,  claims  by,  in.    See  Creditors. 
directions  for  prosecution  of  judgment  or  order  brought  into 

(o.  60,  r.  83) 

ejc  parte  applications  in  (o.  50,  r.  2] 

experts,  assistance  of,  in  (o.  60,  r.  29) 

further  attendance  in,  where  summons  not  disposed  of 

(O.60,  r.  11)  ..  

further  consideration,  ordei*s  on  (o.  60,  r.  66) 
summons  for  (o.  60,  r.  66) 

form  of  (o.  60,  r.  66)  . .  . .      •     . . 

time  for  (o.  50,  r.  66) 

infants,  evidence  on  application  to  appoint  guardians  and  for 

maintenance  of,  in  (o.  60,  r.  30) 

guardian  ad  litem  of  (o.  15,  r.  15) 

judgment  or  order  directing  accounts  and  enquiries  to  be  brought 

into  (o.  50,  r.  32) 

service  of  notice  of  (o.  15,  r.  36),  (o.  60,  rr.  33,  36,  36,  37) 

notes  of  proceeding^  in  (o.  50,  r.  66) 

notice  of  judgment  or  order,  service  of  (o.  15,  r.  36),  (o.  50,  rr.  33, 

34,35,36,37) 

order  made  in,  drawing  up  of  (o.  50,  rr.  67,  68) 
originals  of  documents  to  be  used  in  (o.  50,  r.  38) . . 
originating  summons.    See  Orioinatino  Summons. 
papers  for  Judge  in  (o.  50,  r.  38) 
proceedings  in,  course  of  (o.  50,  r.  38) 
55 


169 

14,  218 

197 

196 

203,204 
203 
204 

204 
204 
204 
204 

231 
203 
196 
231 
203 


195 
200 

196 
206 
208 
208 
208 

201 
99 

201 

102.202 

200 

102,202 
200 


208 
208 
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CHAMBERS— CoNTiNUBD. 

prosecution  of  judgment  in  (o.  60,  r.  32)  . . 

solicitors  appearing,  change  of,  notice  of,  to  be  left  at  (o, 

summons  book  in  (o.  60,  r.  98) 

entry  in  (o.  60,  r.  30). . 
summons  in,  accounts  and  inquiries,  with  (e.  60,  r.  33) 

directions  upon  return  of  (o.  60,  r.  83) 

attendance  of  parties  on  (o.  60,  r.  37) 

judgment,  dispensing  with  (o.  60,  rr.  35,  36) . . 
service  of  notice  of,  on  (o.  60,  r.  33) 

originating.    See  Originating  Suhmons. 

settlement  of  deed,  to  proceed  with  (o.  60,  r.  34) 

to  proceed  (o.  60,  rr.  32-38 

CHANGE  OF  PARTIES— 


7.  r.  2) 


201 
87 
208 
203 
202 
202 
203 


.202,203 


assignment  of  any  estate  or  title,  pendente  lite,  on  (o.  16,  r.  1)  . .  106 
death,  on  (o.  16,  r.  1)  106 
devolution  of  interest,  procedure  in  (o.  16,  rr.  2-4)  106 
Insolvency,  on  (o.  16,  r.  1)  . .  106 
judgment  on  failure  to  proceed  after  death  of  plaintiff  or  defen- 
dant (o.  16,  r.  8) 107 

marriage,  on  (o.  16,  r.  1) . .  106 

order  to  carry  on  counterclaim,  application  for  (o.  16,  r.  4)          . .  106 

to  discharge  or  vary  (o.  16,  rr.  6,  7)  107 

discharge  or  variation  of,  when  person  under  disability  (o.  16,  r.  7)  107 

not  (o.  16.  r. 6)..              ..            ..  107 

effectof  (o.  16,  r.  6) 107 

service  of  (o.  16,  r.  6)..                                       ..            ..            ..  107 

procedure  when  person  entitled  fails  (o.  16,  r.  8)  . .                         . .  107 

CHANGE  OF  SOLICITOR  (o.  7,  r.  2)             87 

^CHARGING  ORDER— 

partnership  property,  on  o.  41,  r.  1)          . .  178 

applications  as  to  (o.  41,  r.  2) . .  ITS 

service  of,  partners  on,,  by  judgment  creditor  of  one  (o.  41,  r.  1)  . .  172 

CHEQUE— 

action  upon  (o.  13,  T.  1)    ..            ..           ».           ..           ..            ..  Q8 

defence  to,  denial  in  (o.  20,  r.  2)          . .           . .           . .            . .  no 

CHOSE  IN  ACTION  (8.  24  [11])          12 

CHRISTMAS  DAY- 

not  reckoiied  in  computation  of  time  (o.  67,  r.  2). .           . .            . .  222 

service  of  instruments,  admiralty  actions,  in,  on  (o.  46,  r.  48) 
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OIBOUITS- 


^tion  on,  not  concluded,  may  be  proceeded  with  in  St;  John*s 

(0.64,  r.O)                                      ..           ..  ..  ..  244 

i^ministration  on,  application  for  (s.  170;  o.  64,  r.  11)  .;    60,  244 

appeal  from  judgment  on  (s.  37;  o.  64,  r.  10)        . ,  . .  . .    16,  244 

appeal,  notice  of  (o.  64,  r.  10)        . .            . .            . ,  . ,  . .  244 

appearance  on,  to  be  entered  by  clerk  (o.  64,  r.  4)  . .  . .  243 

application  for  probate  and  administration  (o.  64,  r.  11)  . .  . .  244 

clerk  on,  to  enter  appearance,  defence,  judgment  (o.  64,  r.  4)        . .  243 

default,  practice  on  (o.  64,  r.  7)    . .           . .           . .             :  . .  243 

defence  on,  to  be  entered  by  clerk  (o.  64,  r.  4)       . .  . .  243 

defendant  to  be  called  on  in  open  Court  (o,  64,  r.  6)  . .  . .  243 

jurisdiction  in  criminal  ctiuses  (s,  32)        . .           . .  . .  . .  15 

practice  on  (o.  64)                          . .            . .            . .  . .  . .  248 

probate  on,  application  for  (o.  64,  r.  11)   . .            . ,  . .  . .  244 

removal  of  prisoners  (s.' 36)          ..            ..            ..  ..  16 

reservation  of  questions  in  criminal  causes  (s.  33)  . .  . .  15 

rota  of  Judges  on  (s.  31)  . .                         . .            . .  . .  . .  16 

niles  of  Supreme  Court  to  apply  to  (o.  64,  r.  1)    . .  . .  243 

sentence  of  prisoner  (s.  35)           . .                         . ,  . .  15 

statement  of  claim  on  (o.  64,  r.  3)                            . .  . .  .  243 

time  and  place  of  holding  (s.  31)  . .                         ..  ...  15 

trial  on,  date  of  (o.  64,  r.  6)          . .            . .  . .  . .  243 

may  be  postponed  (o.  64,  r.  6)       . .            . .  . .  243 

as  in  St.  John's  (o.  64,  r.  8)            . .            . .  . .  . .  244 

trial  where  no  jury  (s,  38)                          ....  . .  16 

witnesses,  summoning  of,  (s.  34)  . .            . .          ...  .  . .  15 

writs,  how  returnable  (o.  64,  r.  2)              . .            , .  . .  . .  243 


CLAIM- 

chambers,  in.    jSee  Crkditors. 
joinder  of.  .  See  Joinder  of  Causes  of  Action. 
statement  of.    See  Statement  of  Claim. 
with;4rawal  of  [o.  25,  r.  1] 

CL^^S  AGAINST  THE  GOVERNMENT— 

y      appearance  and  answer  by  the  Minister  of  Justice  [s.  165] 
y  appeal  [s.  160]     . .  . .  . . 

costs  of  proceedings  [s.  168]    ^     . . 
judgment  by  default  [s.  166] 
judgment  after  hearing,  how  enforced  [s.  167] 
notice  of  action  [s.  164]    . . 

proceedings  respecting,  how  commenced  [s.  163] . . 
after  answer  [s.  166] 

CIAIMANTS.    See  Advertisements;  Creditors. 
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40 
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40 
40 
48 
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CLASS-- 


ascertainment  of  [o.  50,  r.  14  (b)] . . 
attendance  of,  in  chambers  [o.  60,  r.  40-48] 
repi^esentation  of  [o.  15,  r.  29] 

CLERKS— 

appointment  of  [s.  39]     . . 

duties  of  [8.  39-42]  

oath  of  [8.39]      .. 

security  to  be  given  ^y  [s.  42] 

CO-DEPENDANTS- 

contribution  or  indemnity  between  [o.  15,  r.  50] . . 
COLLISION.    See  Admiralty. 
COMMISSION— 

witnesses,  to  examine.    See  Witnbssbs. 
COMMISSIONER— 

appointment  of,  within  Newfoimdland  [s.  48] 

without  Newfoundland  [s.  49]    . . 

fees  of  [8.  60] 

powers  of  [s.  48  &  49] 

time  and  place  of  swearing,  etc.,  to  be  stated  by  [o.  3t,  r. 


5] 


196 

203,204 

101 


16 

16,17 

16 

18 


COMMITTAL.    See  Attachment. 

judgment  to  do  or  abstain  from  any  act  enforced  by  [o.  IIS,  r.  7]  . . 

COMMITTEE— 

consent  of,  as  to  procedure  (o.  15,  r.  20)  . .      ''*'*>c^ 
lunatic  may  sue  and  be  sued  by  (o.  16,  r.  16)         7?^ 
service  of  writ  on,  of  (o.  9,  r.  5) 

COMPANY.    See  Corporation  ;  Liquidator. 

interrogatories,  delivery  of,  to  (o.  28,  r.  5) 

winding  up  of,  appeal  from  order  in,  time  for  (o.  6*,  r.  10) 

writ  of  summons,  service  of,  on  (o.  0,  r.  6) 

COMPROMISE- 

approval  of,  in  absence  of  some  of  the  persons  interested  (o.  15.  r.  10) 

CONCURRENT  WRIT.    See  Writ  of  Summons. 

CONDUCT— 

of  action  (o.  15.  r,  35) 

of  sale,  in  administration  action  (o.  46,  r.  11) 


106 


18 

19 

19 

18,19 

157 


165 


99 
09 


132 
217 

88 


V 


102 
189 
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CONFESSION— 

defence  of,  (o.  23,  r.  3).    See  Dkpenck     . . 

CONSENT— 

orders  made  by,  no  appeal  from,  except  by  leave  (s.  25)  . . 
procedure  to,  by  persons  under  a  disability  (o.  15,  r.  20)  . . 
withdrawal  of  cause  by  (o.  25,  r.  2) 

CONSOLIDATION  OF  ACTIONS— 

payment  into  Court  in  case  of  (o.  21,  r.  8) 

CONSTITUTION  OF  COURT,  (s.  4) 

CONSTRUCTION  OF  TERMS,  (s.  3)      

CONTEMPT  OF  COURT— 

attachment  for.    See  Attachment. 
committal  for.    See  Committal. 

CONTRACT— 

action  upon  breach  of,  service  out  of  the  junsdiction  in  (o. 

r.  1)  (a-b)  

defence  by  denial  to  (o.  20,  r.  3) 

service  out  of  the  jurisdiction  in,  when  land  aflfectod  (o. 

r.l)(e) 

breach  of,  restrained  by  injunction  (o.  46,  r.  13)  . . 

denial  of,  in  pleading,  construction  of  [o.  18,  r.  18] 

execution  of,  by  order  of  Court  [s.  22]      . . 

stipulations  shall  receive  same  construction  as  in  equity  [s. 

ss.  12] 

CONTRIBUTION— 

defendants,  between  [o.  15,  r.  60] 

third  party,  by  [o.  15,  r.  43].    See  Third  Party.  . 

CONVEY- 

appointing  a  person  to  [ss.  22,  23] 

CONVEYANCE.    See  Sale. 

execution  of,  by  order  of  Court  [s.  22]     . . 
form  of,  settled  by  the  Judge  [o.  50,  r.  34] 

COPIES— 

application  for  Lo.  59,  r.  4]  [d] 
delivery  of  [o.  50,  r.  4]  [d] 
documents  of,  costs  of  [o.  58,  r.  27]  f6| 
folios  of,  to  be  numbered  [o.  59,  r.  4)  fg]  . . 
neglect  to  furnish  written,  in  time  [o.  59,  r.  4]  fh] 


24, 


124 

14 

99 

125 

121 
4 
2 


A, 

90 

1 

116 

1, 

90 

189 

113 

9 

13 


105 
103 


9 
202 


238 
228 

238 

238 
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COPIBS— CONTINUKD. 

office.    See  Office  Copibs. 
undertaking  to  pay  for  [o.  60,  r.  4]  [d] 
written  fo.  60,  rr.  2,  3,  4]. . 

neglect  in  furnishing  [o.  60,  r.  4]  [h] 

paper  for  [o.  50,  r.  2] 

time  for  delivery  of  [o.  50,  r.  4]  [dj 

CORPORATION.    See  Company. 

interrogatories,  delivery  of,  to  [o.  28,  r.  5] 

judgment  against,  where  wilfully  disobeyed,  enforcement  of 

[o.  38,  r.  28] 
writ  of  summons,  service  of,  on  [o.  0,  r.  6J 

COSTS.    See  Security  for  Costs  ;  Special  Allowances. 
action  of,  dismissed  with  costs  [o.  58,  r.  27J  [lOJ    . . 
administrator,  of  [o.  58,  r.  1] 
admiralty  actions,  in  [o.  45,  rr.  51-63] 
affidavit  in  improper  form,  of,  disallowed  [o.  34,  r.  7] 

prolixity  in,  of  [o.  34,  r.  3]    . . 

scandalous  matter  in,  applications  to  strike  out,  of  [o.  34,  r.  10] 

title  of  [o.  34,  r.  2]     . . 
amendment  of  pleadings,  of  [o.  58,  r.  27]  [17] 

plaintiif  not  allowed  [o.  58,  r.  27]  [18] 
appeal  as  to  [s.  25] 

appearance,  unnecessary,  of  [o.  58,  r.  27]  [10] 
arbitration,  orders  on  an,  of  [ss.  208,  211]  [i] 
arrest  of  defendant  [s.  115] 
attiichment  of  debts,  of  [ss.  110-111] 
attendance  at  Chambers,  of,  when  unnecessary  [o.  60,  r.  40],  [o.  68, 

r.27][4] 
award,  on  [s.  211]  [i],  [o.  58,  r.  17] 
bill  of,  delivery  of,  to  client  where  costs  to  be  paid  out  of  a  fund 

[o.  58,  r.  27]  [30] 

cause  removed  from  inferior  Courts,  of  [o.  68,  r.  4] 

claims  ex  contractu  against  the  Government,  of,  [s.  168] 

claims  respecting  Crown  grants,  of  [s.  161] 

contract,  actions  foimded  on,  of,  when  less  than  950  recovered,  no 

[o.  58,  r.  2]  ..  ..  

copies  of  documents,  of  [o,  68,  r.  27]  [6].    See  Copies 
counsel,  fees  of.    See  Counsel. 
creditors,  in  Chambers,  of  [o.  50,  r.  50]   . . 

not  producing  documents  in  support  of  claim  [o.  50,  r.  62] 
defence,  needless  denials  in,  of  [o,  20,  r.  8] 
defendant  of,  where  action  struck  out  of  paper  through  default  of 

plaintiff  [o.  68,  r.  27]  [28] 
delay  before  taxing  master,  of  [o.  58,  r.  27]  [20] 
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132 
160 


185.186 
167 
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168 
160 


14 

231 

60 


34 
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COSTS— Continued. 

in  cases  of  accounts  and  enquiries,  of  [o.  30,  r.  11] 

etc.,  occasioned  by  [o.  58,  r.  27]  [24] 
disallowance,  of,  generally  [o.  58,  r.  27]  [8] 
discontinuance  of  action,  on  [o.  25,  rr.  1,  3,  4] 
discovery  in  aid  of  execution,  of  [o.  38,  r.  31] 
discretionary  [o.  58,  r.  27]  [23]     . . 
discretion  of  Court,  as  to  [s.  274],  [o.  68,  r.  1] 
estate,  out  of  [o.  58,  r.  13] 
event  of  trial,  when,  to  follow  [o.  58,  rr.  1,  3] 
executor  of  [o.  58,  r.  1]     . . 
experts,  fees  of  [o.  58,  r.  27  (22)]  . . 
fund,  to  be  paid  out  of  [o.  58,  r.  27  (24)]   . . 

when  reduced  by  one-sixth  on  taxation  [o.  58,  r.  27  (25)] 
generally  [s.  274] 
gross  sum  for  [o.  58,  r.  21] 
guardian  ad  lUem,  of  [o.  58,  r.  11] 

improper  matter  in  documents,  etc.,  of  [o,  58,  r.  27  (8)]    . . 
improperly  incurred  [o.  58,  r.  10] 
inferior  courts  [o.  58,  r.  2-4] 
insolvency  [s.  268] 

inspection  of  documents,  of  [o.  58,  r.  27  (5)] 
interlocutory  application,  of  [o.  58,  r.  20] 

gross  sum  for  [o.  58,  r.  21]      . . 
interpleader  proceedings,  of  [o.  53,  it.  15-16] 
interrogatories,  of  [o.  28,  r.  3] 

uTegularity,  summons  to  set  aside  proceedings,  for,  of  [o.  62,  r, 
issues  in  fact  and  law,  of,  follow  the  event  [o.  58,  r.  3]     . . 
judgment  in  default  of  appearance,  of  [o.  26,  rr.  5-10] 
defence,  of  [o.  26,  rr.  5-10] 
signed  for,  after  confession  of  defence  [o.  23,  r.  3] 

jury,  of  [o.  58,  r.  23]         

special,  of  [o.  58,  r.  24] 
lien  for,  not  to  prevent  set-off  [o.  58,  r.  12] 
matters  not  specially  provided  for,  of  [o.  58,  r.  27  (16)] 
mortgagee,  of  [o,  58,  r.  1] 
neglect  of  solicitor,  caused  by  [o.  58,  rr.  5,  10] 
non-attendance  at  chambers,  occasioned  by  [o.  50,  r.  10] . . 
party  and  party,  as  between  [o.  58,  r.  27  (15)] 
pauper,  of  {o.  15,  r.  28]     . . 
piiyment  into  court,  after  [o.  21,  r.  6  (a)  7] 
petition,  tender  of,  on  service  of  [o.  58,  r.  27  (7)]  . . 
pleadings,  of  drawing  [o.  58,  r.  27  (1)] 

prolix  [o.  18,  r.  1] 
refusal  of  witness  to  attend,  etc.,  before  examiner,  occasioned 

[o.  33,r.  15]         

revenue,  affecting  [o.  58,  r.  26]     . . 
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125 
160 
234 
79,224 
226 
224 
224 
233 
234 
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226 
224 
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220 
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COSTS— Continued. 

security  for.    See  Security  for  Costs. 
set-off  for:  and  damages  [o.  58,  r.  12] 

of  [o.  58,  r.  27  (9)] 

solicitor,  guardian  ad  litem,  of  [o.  68,  r.  11] 

ordered  to  be  paid,  by  [o.  58,  rr.  5,  10] 
special  jury,  of  [o.  58,  r.  24] 

summary  judgment,  application  for,  of  [o.  13,  r.  0] 
summons,  of  reconsideration,  of  [o.  50,  r.  9] 
tables  of,  in  admiralty — App.  M,  14 
in  other  cases — App.  N 
appearances,  of 
attendances,  of 
commissioners.. 

drawing  pleadings  and  other  documents,  of 
examiners 
expenses 
instructions,  of 
jurors  . . 
mastei's 
printing 
process  servers 
registrar 
sheriffs 

small  contract  claims   . . 
taxing  officer  . . 
witnesses,  allowances  to,  of 
writs  of 

taxatio    of,  action  dismissed  with  costs,  of  [o.  58,  r.  27]  [  19] 
attendance  of  parties,  on  [o.  58,  r.  27]  [13]    . . 

taxing  masters  [ss.  45-47] 
award,  on  [o.  58,  r.  17] 

between  solicitor  and  client  [o.  58,  rr.  28-35]  . . 
bill  of,  leaving  for  [o.  58,  r.  18] 
delay,  etc,  of  [o.  58,  r.  27]  [29] 
differ,  in  case  the  parties  [o.  58,  r.  27]  [20] 
discretion,  how,  exercised  on  [o.  58,  r.  27]  [23] 
motion  refused  with  costs  of  [o.  58,  r.  27]  [19] 
notice  of  [o.  58,  r.  18] 
when  not  necessary  [o.  58,  r.  19] 
objections  to  [o.  58,  r.  27]  [26] 
party  and  party,  as  between  [o.  58,  r.  27]  [15] 
petition  dismissed  with  costs,  of  [o.  58,  r.  27]  [19] 
refusal  or  neglect  to  proceed  with  [o.  58,  r.  27]  [14] 
review  of.  Judge  by  [o.  58,  r.  27]  [26] 
application  for  [o.  58,  r.  27[  [26] . . 
evidence  on  [o,  58,  r.  27]  [27] 
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COSTS— Continued. 

tender  of,  to  respondent  to  petition  [o.  68,  r.  27]  [7] 

third  party  procedure,  on  [o.  15,  r.  49]     . . 

trial  by  jury,  in,  to  follow  event  [o.  58,  r.  1] 

trustee,  of  [o.  58,  r.  1]     . . 

unnecessary  matter  in  documents,  etc.,  of  [o.  58,  r.  27]  [8] 

vexatious  matter  in  documents,  etc.,  of  [o.  58,  r.  27]  [8]. . 

work  and  labour,  for,  where  no  fee  provided  [o.  58,  r.  27]  [16] 

writs,  prolix,  of  [o.  2,  r.  2] 

COUNSEL- 

fees  of— App.  N,  2 

pauper,  assigned  to  [o,  15,  r.  24] 

speeches  of,  at  trial  by  jury  [o.  32,  r.  21] 


229 
105 
224 
224 
230 
230 
232 
81 


411 
100 
146 


COUNTERCLAIM- 

amendment  of,  costs  of  [o.  27,  r.  12] 

without  leave  [o.  27,  r.  3] 
appearance  to,  by  persons  not  parties  to  action  [o.20,  r.  12] 
cross  action,  has  the  same  effect  as  [o.  18,  r.  2]    . . 
defence  to,  arising  pending  action,  pending  of  [o.  23,  rr.  I,  2] 
defendant  may  set  up  [o.  18,  r.  2] 
delivery  of  [o.  20,  r.  10]  . . 

discontinuance  of  tvction,  effect  of,  on  [o.  20,  r.  15] 
dismissal  of  tiction,  effect  of,  on  [o.  20,  r.  16] 
excluded,  if  claim  ought  not  to  be  disposed  of  by  way  of 

[o.  20,  r.  14]         

if  not  convenient  [o.  18,  r.  2]   . .  . .  . .  t 

grounds  of,  to  be  specifically  stated  [o.  20,  r.  9]   . . 
judgment  on  [o.  18,  r.  2] 

balance,  for  [o.  20,  r.  16] 
misjoinder  of  plaintiff  has  no  effect  on  [o.  15,  r.  3] 
objection  to,  how  made  [o.  20,  r.  14] 

party  to,  not  party  to  action,  how  summoned  [o.  20,  r.  11] 
payment  into  court  in  answer  to  [o.  21,  r.  9] 
proceeding  with,  where  action  stayed,  etc.  [o.  20,  r.  15]   . . 
i*elief  founded  upon  separate  and  distinct  grounds,  to  be  stated 
[o.  19,  r.  3]  

general  or  other,  need  not  be  claimed  in  [o,  19,  r.  2]  . . 

may  be  granted  against  plaintiff  and  other  persons  by 

[o.  20.  r.  16]         

reply  to,  rules  as  to  defence  apply  to  [o.  20,  r.  13;  o.  22,  r.  4] 

time  for  [o.  20,  r.  13]     . . 
service  of,  on  party  to,  not  party  to  action  [o.  20,  r.  11]   . . 
stay  of  action,  effect  of,  on  [o.  20,  r.  15]  . . 
title  of  [o.  20,  r.  10]  

66 
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COURT- 

constitution  of  [s.  5] 
jurisdiction  of  [s.  4] 
may  order  execution  of  instruments  [s.  22-23] 

CREDITORS.    See  Insolvent  Estate. 

advertisements  for  [o.  50,  rr.  44-48],    See  Advertisements 
claims  in  charabei's  by  [o.  50,  rr.  49-61]    . . 
adjudication  on  [o.  50,  r.  56] . . 

adjournment  of  [o.  50,  r.  56] 
affidavit  by  executor  as  to  [o.  50,  r.  53] 

form  of  [o.  60,  r.  53]      . . 
postponement  of  [o.  50,  r.  54] 
in  support  of,  office  copies  of  [o.  50,  r.  49] 
when,  not  requii*ed  [o.  50,  r.  49] 
attendance  in  support  of  [o.  50,  r.  50] 
costs  of  proving  [o.  50,  r.  59] 
examination  of  [o.  50,  r.  53]  . . 
hearing  of  [o.  50,  r.  55] 

adjournment  of  [o.  50.  r.  55] 
interest  on  [o.  50,  it.  62-63]  . . 
list  of  those  allowed  [o.  50,  rr.  53-60] 
chambers,  to  be  left  in  [o.  50,  r.  60] 
form  of  [o.  50,  r.  53] 
notice  of  allowance  of  [o.  60,  r.  57]     . . 
form  of  [o.  50,  r.  57] 
to  produce  documents  on  [o.  50,  r.  51] 

form  of  [o.  50,  r,  51] 
securities,  production  of,  on  [o.  50,  r.  51] 
time  fixed  by  advertisement,  after  [o.  50,  r.  681 
costs  of,  establishing  debt  [o.  50,  r.  59] 

taxation  of  [o.  50,  r.  59] 
notice  to,  service  of  [o.  50,  r.  61] . . 
to  produce  documents  [o.  50,  r.  61] 
form  of  [o.  50,  r.  51] 

non-compliance  with,  effect  of  [o.  50,  r.  52] 
prove  claim  [o.  50,  r.  571 
form  of  [o.  50,  r.  57] 
non-compliance  with,  effect  of  [o.  50,  r.  67] 

CRIER- 

appointment  of  [s.  44]      . . 

CRIMINAL  CAUSE  OR  MATTER- 

appeal  in  [s.  28]  . . 

jurisdiction  on  circuit  [ss.  32-36 j. . 
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CROSS-ACTION.    See  Countkrclaim. 

CROSS-EXAMINATION.    See  Witnesses. 

amdavit,  on  (o.  91.  rr.  1,  23,  24) 166,  169, 160 

examiner,  before  (o.  33,  r.  20)       . .  , .  . .  . .  . .  ^54 

vexatious  and  irrelevnnt  questions  in,  may  be  disallowed  at  trial 

(o.  32,r.  23)         147 

CROWN- 

sections  of  Act  dealing  with  arbitrations  do  not  apply  to  (a.  210)  .  60 

CROWN  GRANTS— 

appearance  and  answer  by  respondents  (s.  160) 

costs  of  proceedings  respecting  (s.  161 )   . . 

judgment  by  default  (s.  160) 

meaning  of  term  (s.  155) . . 

parties  to  proceedings  (s.  158) 

petition  respecting  the  trial  of  questions  arising  in  (s.  166) 

relief  [s.  161] 

remedy  cumulative  (s.  162) 
service  of  petition  (s.  157) 

CROWN  OFFICE— 

Registry  to  be  (o.  61,  r.  6)  ..  .  ..  ,.  241 

DAMAGES— 

action  for,  default  of  appearance  and  defence  in  (o.  26,  it.  7-12)     . .  127,  128 

amount  of  damages,  how,  ascertained  (o.  26,  rr.  7-12) . .  127,  128 

no  denial  as  to,  necessary  in  defence  (o.  20,  r.  4)  . .  116 

payment  into  Court  in  (o.  21,  r.  1)     . .  . .  . .  . .  119 

assessment  of,  in  respect  of  continuing  cause  of  action  (o.  32,  r.  41)         150 
collisions  at  sea,  by,  where  both  ships  at  fault  (s.  24  [13]). .  . .  13 

evidence  in  mitigation  of,  in  actions  for  libel  or  slander  (o.  32,  r.  22)         147 


. 

48 

. 

48 

48 

. 

47 

•                  •  • 

48 

in  (s.  166) 

47 

48 

. 

48 

•            . .            . 

48 

DAY- 

time  of,  for  service  (o.  57,  r.  7)     . . 

DEATH— 

parties  of.    See  Change  op  Parties. 

DEBTS— 

action  for,  default  of  pleading  in,  judgment  on  (o.  26,  r.  5) 
mere  denial  in,  inadmissible  (o.  20,  r.  1 ) 
payment  into  Court  in  (o.  21,  r.  1 ) 


223 


127 
116 
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DEED- 


execution  of,  by  order  of  Court  (s.  22)    . . 
settlement  of,  by  Jud(<e  in  chambers  (o.  60,  r.  34) 

objections  to  draft  (o.  50,  r.  34) 

prepanvtion  of  draft  (o.  50,  r.  34) 

DEFAULT- 

appearance  of.    See  Default  op  Appkarancb. 
judgpnent  by,  setting  aside  (o.  26,  r.  18)  . . 
pleading,  of.    See  Default  op  Pleading. 
receiver,  of  (o.  46,  rr.  20,  23) 

DEFAULT  OF  APPEARANCE- 

admiralty  action  in  reni,  in  (o.  45,  r.  14) . . 

judgment  on  (o.  45,  r.  15) 
trial,  at  (o.  32,  r.  16,  17) 

DEFAULT  OF  PLEADING— 

claim,  statement  of,  by  non-delivery  of  (o.  26,  r.  1) 
close  of  pleadings  by  (o.  26,  r.  16) 
defence,  by  non-delivery  of  (o.  26,  r.  3)     . . 

motion  for  judgment  upon  (o.  26,  rr.  14,  15).    See  Motion  for 
Judgment. 
defendant  by,  in  action  for  debt  or  liquidated  demand  (o.  26,  r.  5) 
where  thei*e  are  several  defendants  (o.  26,  r.  6)     . . 
debt  or  liquidised  demand  and  damages  or  detention  of  goods 

with  or  without  damages  (o.  26,  r.  9). . 
detention  of  goods  and  damages  (o.  26,  r.  7)  . . 

where  there  are  several  defendants  (o.  26,  r.  8) 
recovery  of  land  (o.  26,  r.  10) 

with  claim  for  mesne  profits  (o.  26,  r.  11) 
where  defence  answers  part  only  of  claim  (o.  26,  r.  12) 
dismissal  of  action,  on  (o.  26,  r.  1) 

Infant,  by  (o.  26.  r.  2) 

application  in  (o.  26,  r.  2) 

evidence  for  (o.  26,  r.  2)   . . 
judgment  on,  costs  of  (o.  26,  r.  5) 

final,  when  defendant  resides  outside  the  Central  District, 

(o.  26,  r.  4)  ..  

may  be  set  aside  (o.  26.  r.  18) . .  . .  : 

lunatic  not  so  found,  by  (o.  26,  r.  2) 

assignment  of  guardian  (o.  26,  r.  2)     . . 
appliciition  for  (o.  26,  r.  2) 
evidence  on  (o.  26,  r.  2) 
person  of  unsound  mind,  by  (o.  26,  r.  2)  . . 
probate  actions,  in  (o.  26,  r.  13)    . . 
reply,  by  non-delivery  of  (o,  26,  r.  16) 
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DEFAULT  OF  PLEADING— Continubd. 

third  party  by  (o.  26,  r.  17) 
judgment  on  (o.  26,  r.  17) 


129 


DEFENCE    (AND   COUNTERCLAIM). 
MARY  Judgment. 


See  Counterclaim:    Sum- 


abatement  in,  shall  not  be  pleaded  (o.  20,  r.  10)    . . 
confession  of  (o.  23,  r.  3)  . . 
form  of  (o.  23,  r.  3)    . . 
costs  (extra)  occasioned  by  denial  or  non-admission  of  facts  (o.  30, 

r.8)  

damages  deemed  to  be  put  in  issue  by  (o.  20,  r.  4) 
delivery  of,  time  for  (o.  20,  rr.  6,  7) 

where  leave  given  to  defend  under  (o.  13;  o.  20,  r,  7) 
denials  by,  in  actions  comprised  in  (o.  13,  r,  1  [a  b];  o.  20,  r.  3) 
for  debt,  mere,  inadmissible  (o.  20,  r.  1) 
on  bills  of  exchange,  etc.  (o.  20,  r.  2) 
where  damages  claimed,  no,   necessary 

(o.  20,  r.  4) 

of  claim,  in  any  representative  capacity  (o.  20,  r.  5) 
frivolous  or  vexatious,  practice  as  to  (o.  24,  r.  4) . . 
general  issue  pleaded  by  (o.  20,  r.  18) 

grounds  of,  arising  pending  action,  pleading  of  (o.  23,  r.  1-2) 
land,  in  nction  for  recovery  of,  where  defendant  in  possession 

(o.  20,  r.  20)         

limitation  of,  in  action  for  recovery  of  land  (o.  12,  r.  12) . . 

part  of  claim,  only  to,  judgment  on  (o.  26,  r.  12) . . 

probate  actions  in,  with  notice  to  prove  will  in  solemn  form 

(o.  20,  r.  17)  

relief  founded  upon  separate  and  distinct  grounds  to  be  stated  in 

(o.  19,  r.  3)  

general  or  other,  need  not  be  claimed  in  (o.  19,  r.  2)  . . 
service  of  copy  of,  on  party  to  counter-claim  not  party  to  action 

(o.  20,  r.  11)         

special  pleadings,  must  be  raised  in  (o.  18,  r.  13)  . . 
time  for  delivery  of  (o.  20,  r.  6)  . . 
withdrawal  of  (o.  25,  rr.  1,  2) 
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121 
124 

117 
116 
116 
93,116 
93,116 
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116 
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124 
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123 

118 

92 

128 

118 

115 
115 

117 
112 
116 
125 


DEFENDANT.    See  Parties. 

co-defendant,  claims  against,  by  (o.  16,  r.  60)                                   .  105 
examination  of,  on  application  for  summary  judgment  (o.  13, 

rr.  1,  3) 93,  94 

interested,  need  not  be,  in  all  relief  prayed  for  (o.  15,  r.  5)  97 

judgment  for  one  or  more  of  several  (o.  15,  r.  4)  . .  96 
^.hird  party,  claims  against,  by.    See  Third  Party. 
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DELIVERY- 

pleadings,  of.    See  Plkadinos. 

writ  of,  form  of  (o.  43.  r.  2)  . .  . .  . .  173 

recovery  of  property  other  than  land  or  money,  to  enforce 

(o.  38,  r.  6)  (a),  (o.  48,  r.  1)  165,  173 

sepiirate,  for  costs,  etc.  (o.  43,  r.  2)     . .  . .  . .  173 

DEMURRER.    See  Procbedinos  in  lieu  op  Demurrer. 


DEPOSITIONS.    See  Evidence  ;  Examiner  ;  Witnesses. 

filing  (o.  33,  r.  16)  

issue  joined,  made  before,  not  to  be  used  without  notice  (o.  33,  r.  24) 

method  of  taking,  l)efore  examiner  (o.  33.  r.  12) 

notice  to  read  (o.  33,  r.  24) 

office  copies  of,  how,  made  (o.  59,  r.  4)  (a) 

transmission  of,  to  registry  (o.  33,  r.  16) . . 

use  of,  at  trial  (o.  33.  rr.  18.  24)       . 


153 
154 
152 
154 
2% 
153 
154 


DEPUTY  REGISTRAR--^ 

appointment  of  (s.  39) 
duties  of  (8.  42)    . . 


16 

18 


DEPUTY  SHERIFFS- 

appointment  of  (s.  55) 
duties  of  (s.  56) 


20 

20 


DISABILITY.    See  Infant;  Lunatic. 


DISCONTINUANCE— 

consent,  by  (o.  25,  r.  2)  . . 

cost  of  action,  on  (o.  25,  rr.  1.  3,  4) 

counterclaim  may  be  proceeded  with  after  (o.  20, 

defendant,  by,  by  leave  (o.  25,  r.  1) 

judgment  of  costs  of  action  on  (o.  25,  r.  3) 

notice  of  (o.  25,  r.  1) 

order  of  Judge  by  (o.  25,  r.  1) 

plaintiff,  by,  after  defence  (o.  25,  r.  1) 

before  defence  (o.  25,  r.  1)    . . 

effect  of  (o.  25,  r.  1) 

with  leave  of  Court  (o.  25,  r.  1) 

subsequent  action,  no  defence  to  (o.  25,  r.  1) 
may  be  stayed  until  costs  of  previous  one 

time  for  (o.  25,  r.  1) 

withdrawal  of  defence  (o.  25,  r.  1) 
hj  consent  (o.  25,  r.  2) 


r.  15) 


paid  ( 


25,  r 
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DISCOVERY  (AND  INSPECTION)— 

documents,  of  (o.  28,  rr.  12-26 

affidavit,  of  (o.  28,  r.  13) 
form  of  (o.  28,  r.  13) 

application  for  (o.  28,  r.  12)    . . 

order  for  (o.  28,  r.  12) 

service  of,  on  solicitor  (o.  28,  r.  25) 

solicitor  failing  to  give  notice  of  to  client  (o. 
execution,  in  aid  of  (o.  38,  rr.  29,  30) 

costs  of  (o.  38,  r.  31).. 
guardians  ad  litem,  by  or  against  (o.  28,  r.  80) 
infants,  rules  as  to,  apply  to  (o.  28,  r.  30) 
interpleader,  rules  as  to,  to  apply  to  (o.  53,  r.  13) 
interrogatories,  by.    See  Interrogatories. 
next  friend,  by  or  against  (o.  28,  r.  30) 
non-compliance  with  order  for  (o.  28,  r.  24^ 

attachment  for  (o.  28,  r.  24)    . . 

defence  struck  out  for  (o.  28,  r.  24)     . . 
order  for  (o.  28,  r.  24)       . . 

dismissal  of  action  for  (o.  28,  r  24)     . . 
postponement  of  (o.  28,  r.  23) 
security  for  costs  of  (o.  28,  r.  28) . . 
sheriff,  by  or  against  (o.  28,  r.  20) 


28,  r.  25) 


133-136 
133 
133 
133 
133 
136 
136 
100 
169 
137 
137 
214 

1E7 
136 
136 
136 
136 
136 
136 
137 
137 


DISMISSAL  OF  ACTION— 

counterclaim  may  be  proceeded  with  after  (o.  20,  r.  15)   . . 
discovery,  for,  non-compliance  with  order,  for  (o.  28,  r.  2i) 
notice  of  trial,  upon  failure  of  plaintiff  to  give  (o.  32,  r.  11) 
point  of  law,  on  decision  of  (o.  24,  r.  3)   . . 


118 
136 
145 
124 


DISTRIBUTIVE  SHARE— 

payment  of,  without  providing  for  subsequent  costs  (o.  58,  r.  16). 


227 


DISTRESS  AND  REPLEVIN- 

bond  to  sheriff  (s.  139) 

form  of^App.  G,  8    . . 

assignment  of  (s.  140) 
form  of — App.  G,  10 
goods,  exempt  from  (s.  137) 
particuhirs  to  be  given  writing,  in  case  of  (s.  136) 
sheriff  to  make  (a.  138)    . . 
to  take  bond  (s.  139) 
time  within  which  action  to  be  taken  (s.  141) 
warrant  of  replevin  (s.  130)         , .  ,. 


42 
324 
42 
325 
41 
41 
41 
42 
42 
42 
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DISTRICT  COURT— 

Judges  of  the  Supreme  Court  may  extend  Act  to  (s.  270)  .  78 

publication  of  orders  extending  Act  to  (s.  271)      . .            . .  78 

DIVISION  OF  ACTHs.  2) 1 

DOCUMENTS— 

admission  of.    See  Admission. 

affidavit  of  (o.  28,  r.  13).    See  Discovery  (and  Inspkction)  . .  133 

form  of  (o.  28,  r.  13) 133 

authenticated  by  seal  of  the  Court  (o.  55,  r.  2)    . .            . .  . .  210 

chambers,  to  be  left  at  (o.  55,  r.  7)            . .            . .  . .  Z^^ 

deposit  of,  in  registry  (o.  55,  r.  7)              . .            . .            . .  . .  210 

discovery  of.    See  Discovery. 

execution  of,  by  order  of  Court  (s.  22>     . .            . .            . .  . .  0 

inspection  of,  application  for,  affidavit  in  support  of  (o.  28,  r.  19) .  135 

notice  in  writing  for  (o.  28,  r.  15)       . .            . .            . .  . .  134 

form  of  ro.  28,  r.  15) 134 

stating  time  and  place  for  (o.  28,  r.  17)    . .            . .  . .  134 

form  of  (o.  28,  r.  17) ..  134 

order  for  (o.  28,  r.  18)              . .  135 

non-compliance  with  (o.  28,  r.  24)  . .  138 

service  on,  of  solicitor,  sufficient  (o.  28,  r.  25)       . .  . .  136 
inspection  of,  order  for,  solicitor  failing  to  give  no.tice  of  bo  client 

Co.  28,  r.  26)          136 

privileged  by  Court  (o.  28,  r.  21)        . .            . .            . .  . .  135 

referred  to  in  affidavits  or  pleadings  (o.  28,  r.  15)  . .  134 

effect  of  default  in  (o.  28,  r.  15;           . .  . .  134 

order  to  account  for  specific  (o.  28,  r.  22)               . .  . .  135 

pleading,  in,  how,  stilted  (o.  18,  o.  19)      . .            . .  . .  113 

production  of,  notice  for,  form  of  (o,  29,  r.  8)       . .            . .  . .  130 

service  of,  evidence  of  (o.  29,  r.  8)             . .            . .  . .  130 

unnecessary,  costs  of  (o.  29,  r.  9) . .            . .            . .  . .  130 

in  writing  for  (o.  28,  r.  16)            . .            . .            . .  . .  134 

form  of  (o.  28,  r.  16) . .  134 

order  for  (o.  28,  r.  14)              . .  134 

referred  to  in  pleadings  or  affidavits  (o.  28,  r.  15)       . .  134 

effect  of  default  in  (o.  28,  r.  15) 1^ 

verified  copies  of,  order  for  (o.  28,  r.  20)          . .            . .  . .  135 

record,  to  be  marked  with  (o.  55,  r.  3)      . .  . .  210 

registry,  removal  of,  from  (o.  55,  r.  6)      . .            . .            . .  . .  210 

service  of.    See  Service. 

EJECTMENT.    See  Land  (Action  for  Recovery  of;. 

ELEGIT,  WRIT  OF— 

eflectof  (o.  39,  r.  1) ..  ..  170 
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EQUITABLE  ASSIGNMENT.    See  Assignment. 
EQUITABLE  CLAIMS— 

appearing  incidentally  (s.  24,  ss.  4) 
courts  to  take  notice  (s.  24,  ss.  2-4) 
defendant,  by  (s.  24,  ss.  2  &  3)     . . 
plain ti£F,  by  (s.  24,  ss.  1) . . 
remedies  upon  (s.  24,  ss.  7^ 
third  parties,  against  (s.  24,  ss.  3) 

EQUITABLE  DEFENCE— 

courts  to  take  notice  of  (s.  24,  ss.  2  &  3)  . . 

EQUITABLE  EXECUTION.    See  Execution;  Receiver. 

EQUITABLE  RIGHTS.    See  Equitable  Claims. 

EQUIT^IBLE  WASTE- 

tenant  for  life  not  to  commit  (s.  24,  ss.  8) 

EQUITY- 

law,  and,  to  be  administered  concurrently  (s.  24,  ss.  1-7) 
prevalence  of,  over  law  (s.  24,  ss.  16) 

EVIDENCE.    See  Examiner;  Subpcbna;  Witnesses. 

admissions  of,  written,  to  be  left  at  the  Registry  (o.  55,  r.  8) 
affidavit,  by,  admiralty  default  actions  in  reni  and  references  in 
(o.  45,  r.  35)         

by  order  (o.  33,  r.  1}.    See  Affidavit 
chambers,  in  (o.  34,  rr.  17-18).    See  Affidavit  . . 
depositions,  when,  may  be  given  in  (o.  33,  r.  18). . 
infants,  on  application  in  chambers,  as  to  (o.  50,  r.  30)     . . 
mitigation  of  damages,  in,  in  actions  for  libel  or  slander 

(o.  32,r.  22)         

mode  of  taking,  consent  to,  by  persons  under  disability 

(o.  15,  r.20)         

notice  to  read  affidavit  or  deposition  at  trial  as  (o,  33,  r.  24) 

taken  in  another  cause  or  matter  (o»  33,  r.  2) 
office  copies  admissible  in  (o.  33,  r.  3) 
open  court,  to  be  given  in  (o.  33,  r.  1) 
originating  summons,  on  (o.  50,  r.  20) 
perpetiiating.    See  Perpetuating  Testimony. 
references,  on,  in  admiralty  action  (o.  42,  r.  42  [e]) 
shorthand  writer's  notes  of,  admiralty  references  in  (o.  45,  r.  42  [e]) 
taken  in  another  cause  or  matter,  residing  of  (o.  33,  r.  2) 
trial,  at  (o.  33,  r.  1) 

subsequent  to,  directions  of  court  as  to  (o.  33,  r.  23) 
57 
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11 
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99 
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154 

.. 

151 

163 

152 

152 

) 

153 

152 

151 

152 

152 

412 

154 

.152,153 

153 

152 

(o.  33.  r.  13) 

153 

152 

153 

EVIDENCE— Continued. 

trial,  how  taken  (o.  33,  r.  21 ) 

viva  voce,  to  be,  save  in  certain  caaes  (o.  H3,  r.  1). . 

EXAMINER.    See  Witnesses. 

depositions  taken  before,  filing  of  (o.  33,  r,  16) 

signature  to,  by  (o.  33,  r.  12) 

witnesses,  by  (o.  33,  r.  12) 
transmission  of,  to  Registry  (o.  33,  r.  16) 
examination  before  (o.  33,  r.  4)    . . 

conduct  of  (o.  33,  r.  12) 

oi-der  for,  form  of  (o.  33,  r.  5) 

persons  to  be  present  at  (o.  33,  r.  11) . . 
fees  of~App.  N,  5 
oaths,  may  administer  (o.  33,  r.  19) 
objections  to  questions  before  (o.  33,  r.  12,  14) 

costs  occasioned  by  (o.  33,  r.  15) 
papers  to  be  furnished  to  (o.  33,  r,  10) 
refusal  of  witness  to  attend  before,  or  be  sworn 

sign  depositions  taken  before  (o.  33,  r.  12) 
special  report  by  (o.  33,  r.  17) 

EXCHANGE- 

mode  of  candying  out,  when  ordered  by  Court  (o.  47,  r.  2)  192 

EXECUTION  CREDITOR.    See  Interpleader. 
EXECUTORS  AND  ADMINISTRATORS— 

administration  on  application  of  (o.  15,  r.  34;  o.  50,  rr.  14, 15)  .  .102,  197,  198 
appearance  of,  on  adjudication  of  claims  in  administrtition  action 

(o.  15,  r.  42)  103 

claims  by  or  against,  joinder  of  (o.  17,  r.  5)  . .  . .  109 

costs  of  (o.  58,  r.  1)  . .  . .  . .  . .  224 

powers  of,  not  to  be  affected  by  issue  of  summons  under  (o.  50, 

rr.  14,  26)  ..  197,  200 

suing  and  sued  in  representative  capacity  (o.  15,  r.  8;.     See 

Parties..  ..  ..  07 

EXECUTION.    See  Attachment. 

award,  enforcing  by  (s.  201) 
corporation,  against  (o.  38,  r.  28) 
costs,  for  (o.  38,  r.  16) 

demand  before,  when  not  necessary  (o.  38,  r.  1) 
delivery  of  goods  (s.  19)  . . 
detention  of  chattel,  action  for,  on  (s.  18) 
discovery  in  aid  of  (o.  38,  it.  29-30) 
costs  of  (o.  38,  r,  31) 


58 

160 
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164 
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169 
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EXECUTION— Continued. 

elegit,  writ  of.    See  Eleoix,  Writ  of  (o.  19,  r.  1 ) 
equitable.    See  Receiver 

just  and  convenient,  must  be  (o.  46,  r.  17)      . .  • . . 

order  appointing  receiver  by  way  of  (o.  46,  r.  17) 

receiver,  appointment  of,  by  way  of  (o  46,  ..  17) 
fieri  facias,  writ  of  (o.  39) 

effect  of  (o.  39,  r.  1)  .. 

goods  seized,  but  not  sold  under  (o.  39,  r.  5)  . . 

not  to  affect  title  of  other  party  (s,  112  • 
garnishee,  against  (s.  101 ;  o.  39,  r.  4) 
goods,  exempt  from  (s.  113) 
interest  allowed  for  delay  of,  on  appeal  (o.  54,  r.  19) 

on  (o.  38,  r.  14)  . . 
issue  of,  judgment,  on  production  of  (o.  38,  r.  10) 

leave  for,  in  certain  cases  ( o.  36,  r.  21 ) 

meaning  of  (o.  38,  r.  8) 

time  for  (o.  38,  r.  15,  17,  20)    . . 
judgment  or  order  of,  conditional,  not  complied  with  (o.  38,  r.  2 
issue  directed  on  (o.  38,  r.  9) 

delivery  or  transfer  of  property,  for  (o-  38,  r.  6) 

mandamus,  injunction,  or  specific  performance,  for  (o.  38, 
r.  27) 

payment  into  court,  for  (o.  88,  r.  4)   . . 

of  costs,  for  (o.  38,  r*  15)      . .  . .  ... 

money,  for  (o  38,  rr.  1,  15) 

recovery  of  money,  for  (38,  r.  3) 

property  other  than  land  or  money,  for  (o.  38,  r. 
or  delivery  of  land,  for  (o.  38,  r.  5) 

to  abstain  from  any  act  (o.  38,  r.  7)    . . 

to  do  act  other  than  payment  of  money  (o.  38,  r.  7)   . . 
leave  to  issue,  certain  ca.ses,  in  (o.  38,  r.  21) 

change  of  parties,  on  (o.  38,  r.  21  [a] ) 

company,  against  (o.  38,  r.  21  [d] )     . . 

husband,  by  or  against  (o.  38,  r.  21  [b]) 

issue  may  be  directed  on  application  for  (o.  38,  r.  21). . 

judgment  of  assets,  in  fnturo,  <m  (o.  38,  r.  21  [c]) 

six  years  after  judgment  (o.  38,  r.  21  [a]) 
married  woman,  against  husband,  on  or  by  (o.  38,  r.  21  [b]) 
order,  of,  enforceable  as  a  judgment  (o.  38,  r.  22). . 
partners,  against  (o.  44,  r.  8)  . .  : 

person  not  a  party,  by  or  against  (o.  38,  r.  23) 
poundage,  etc,  levied  upon  (o.  38,  r.  13)  . . 
return  of  chattel  (s.  18)    . . 

sale  of  goods,  seized  imder,  in  interpleader  action  (o.  63,  r.  12) 
stayof  (o.  38,  r.  15[b]) 

f^ts  arising  too  late  to  be  pleaded,  upon  (o*  38,  r.  24) 
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32,170 

35 
218 
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be  recovered,  of  (o.  38, 
solicitor  or  party   suing 


38,  r.  10) 


EXEOUnON--CoNnNUED. 

stay,  pending  appeal.    See  Appbaus. 
third  party,  in  case  of  (o.  15,  r.  45) 
time  for  issne  of  (o.  38,  rr.  15,  17,  21) 
writs  of  (o.  39,  40,  42,  43) 
date  of  (o.  38,  r.  12)  . . 
duration  of  (o.  38,  r.  18) 
form  of  (o.  38,  r.  12) . . 
indorsement  on,  amount  of  money  to 

p.  14) 

of  name  and  address  of 
out  (o.  38,  r.  11) 
issue  of,  not  affected  by  (o.  38,  r.  26) 
production  of  judgpnent,  on  (o. 
meaning  of  (o.  38,  r.  8) 
renewal  of  (o.  38,  r.  18) 

evidence  of  (o.  38,  r.  10)  . . 
practice  as  to  (o.  38,  r.  18) 
sepamte,  for  money  and  costs  (o.  38,  r.  16)     . . 

EXHIBITS- 

account  to  be  exhibited  to  affidavit  (o.  30,  r*  4)    . . 

EX  PARTE  APPLICATION- 

affidavits  on  (o.  34,  r.  16) . . 

copies  of  (o.  50,  r.  4)  (a) 
order  may  be  made  on,  when  (a,  48,  r.  3) 

EXPERTS— 

chambers,  in,  to  assist  Judge  (o.  50,  r.  29) 

fees,  of,  to  whom  question  referred  (o.  68,  r.  27(  (22) 

FILING-^ 

affidavits,  of  (o.  34,  r.  14) 

depositions,  of  (o.  33,  r.  16) 

report,  master's  (o.  55,  r.  8) 

notice,  payment  out  of  Court  in  admiralty  actions,  to  prevent 

(o.  45,  r.  18)  

pleadings,  of,  for  delivery  (o.  18,  r,  8) 

preliminary  act  (o.  45,  r.  16) 

service  of  writs,  etc,  by  (o.  60,  r.  4) 

special  case,  of  (o.  31,  r.  3) 

writ  of  summons,  issued  outside  St.  John's,  copy  of  (o.  5,  r.  7) 

FOLIO— 

one  hundred  words,  contains  (o.  68,  r.  27)  (32) 


104 
166, 167,  168 
..  170-173 
166 
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158 
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FORECLOSURE- 

actions  for,  nofc  deemed  actions  for  recovery  of  land  [o.  17,  r.  2] . .  108 

parties  to  [o.  15,  r.  8]  . ,  97 

originating  summons  for  [o.  50,  r.  17].  ^See  Originating  Summon^  |99 

FORFEITURE  OF  RECOGNIZANCES.      See  Rbk^ognizances,  For- 

FEITURB  OP. 

FORMS— 

acceptance  of  sum  paid  into  Court— App.  B,  4    . .           . .  . .  258 

accounts  of  executor— App.  L,  9                           . ,           . ,  . .  377 

affidavit  in  proof,  of —App.  L,  10          . .  , .  879 

receiver,  of.. App.  L,  12            ..           ..           ..  ..  382 

affidavit  verifying  same— App.  L,  13  383 

order,  for— App.  L,  15     . .           . .            . .  . .  384 

admiralty,  in— App.  M.  . .  . .  388 

affidavit  to  lead  warrant  in  a  cause  of  restraint— App.  M.  3  . .  392 

in  a  cause  of  possession— App.  M.  4  .  392 

bail  bond— App.  M.  7             . .                         . .  394 

commission  of  appraisement  and  sale— App,  M.  13  . .  399 

to  examine  witnesses— App.  M.  11  . ,  397 
fees  to  be  taken  in  admiralty  actions  by  the  Judges  and  others 

— App.  M.  14 399 

indorsements  of  claim — App.  M.  2     . .            . .            . .  . .  389 

notice  of  bail— App.  M.  6       . ,            . .            . »  . .  393 

statements  of  claim— App.  M.  9         . ,           . .  . ,  395 

defence— App.  M.  10     . .            . .           . .  396 

release— App.  M,  8    . .           . .           . .           . .  394 

writ  of  summons  in  re97i— App.  M.  1. .            . .  388 

warrant  of  arrest  in  admiralty  action  in  r6?n—  App.  M.  5  . .  393 

writ  of  possession— App.  M,  12           . .           . .  393 

admission  of  facts  pursuant  to  notice— App.  B.  14  . .  263 

advertisement  for  claimants — App.  L.  2  . .            . .  . .  372 

creditors — App.  L.  3   . .            . .            . .  , .  373 

affidavit  of  arrest— App.  A.  11,  12  . .  . .  251,  252 

attachment,  of— App.  A.  7-9. .            . .            . .  . .  249 

entry  of  appearance  as  guardian,  for — App.  A.  17  254 

documents,  as  to — App.  B.  8               . .  . .  260 

service  of  notice  to  pixxluce,  of — App.  B.  16  . .  . .  264 

under  o.  13— App.  B.  23  267 

service  of  summons— App.  B.  24        . .            . .            . .  . .  267 

Company,  on— App.  B.  25  . .  268 

Manager  of  partnership,  on— App.  B.  26. .  268 

notice  of  writ— App.  B.  28 . .            . .  . .  269 

substituted  service  in  support  of  order  for— App.  B.  29  . .  270 

substituted  service  by  post— App.  B.  30                       . .  . .  270 

interpleader,  on— App.  B.  31  .                          . .            . .  . .  271 
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FORMS —Continued. 

nffldavit  of  executor  as  to  claims  of  creditors,  of  — App.  L.  5 
accounts,  in  proof  of— App.  L.  10    . . 
receiver's  accounts,  in  proof  of — App.  L.  13   . . 
to  lead  warrant  in  a  cause  of  restraint— App.  M.  3     . . 
in  a  cause  of  possession— App.  M.  4  . . 
appearance — App.  A.  15  . . 

limiting  defence — App.  A.  16 
bail,  notice  of— App.  M.  6 
lK)nd— App.  M.  7      . . 
bond  to  the  Sheriff  in  cases  of  attachment  -App.  G.  6 

of  arrest— App.  G.  7. . 
replevin,  of— App.  G.  8 

assignment  of — App.  G.  10 
jidministration,  of— App.  G,  15 

with  will  annexed — App.  G,  17 
giuirdianship,  of— App.  G,  19 
certificate  of  composition— App.  G,  23     . . 

insolvency—        do.     22     .  . .  .'. 

sealing-  do.     21      . . 

tiixation— App.  F,  21 
claim,  statements  of  (general  form)— App.  (\  s.  1 
actions  on  contracts— App.  C,  s.  2 

of  an  equitable  natiu*e— App.  C,  s.  3 
probate— App.  C,  s.  4 
breach  of  contract,  for — App.  C,  s.  5 
torts,  injunctions,  etc.,  for — App.  C,  s.  6  . . 
recovery  of  land,  for — App.  C,  s.  7 
admiralty,  in— App.  M,  0  . . 
commission,  to  commissioner  of  affidavits— App.  G,  1 
to  deputy  sheriff- App.  G,  2 

special  deputation,  to App,  G,  3  . . 

examine  witnesses,  to — App.  J,  4 
appraisement  and  sale,  of— App.  M,  13 
examine  witnesses  in  admiralty,  to — App.  M,  11 
confession  of  defence— App.  B,  5. . 
counter-claim— App.  D,  s.  8 

defence,  statement  of  (general  form)— App.  D,  s.  1 
contracts,  to  actions  on— App.  D,  s.  2     . . 
actions  of  an  equitable  nature,  to — App.  D,  s.  3. . 
probate— App.  D,  s.  4 
breach  of  contract,  for— App.  D,  s.  5 . . 
injunctions,  damages,  claiming— App.  D,  s.  6 
recovery  of  land,  actions  for— App.  D,  s.  7 
counter-claims — App.  D,  s.  8 . . 
admiralty,  in — App.  M,  10 
including  an  objection  in  point  of  law— App.  E,  s,  3 
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319 
273 
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282 
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396 
320 
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399 
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306 
298 
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FORMS— Continued. 

example  of  claim,  defence  and  reply — A  pp.  E,  s.  4 

exhibit  referred  in  affidavit  of  executors  to  claim  of  creditors— 

App.  L,  6 
equitable  claims — App.  C,  s.  3 

defences— App.  D,  s.  3 . . 
fees,  of  counsel— App.  N,  s.  2 

commissioners — App.  N,  s.  8 
examiners — App.  N,  s.  5 
jurors — App.  N,  s.  4 
masters — App.  N,  s.  6 
process  servers — App.  N,  s.  9 
registrar— App.  N,  s.  10 
sheriffs — App.  N,  s.  9 
solicitors— App.  N,  s.  1 
taxing  officers — App.  N,  s.  7 
witnesses — App.  N,  s.  3 
admiralty,  in— App.  M,  s.  14 

appraisers— App.  M,  s.  14 
assessors —  do. 

commissionei*s —    do. 
counsel —  do. 

judges —  do. 

registrar—  do. 

sheriff—  do. 

solicitors —  do. 

stenographer —       do. 
garnishee,  order  (nisi)— App.  K,  25 

absolute— App.  K,  26 
inten-ogutories— App.  B,  6 

answer  to— App.  B,  7 
issue— App.  B,  17 
interpleader  summons— App.  K,  S8 

oi-der— Nos.  1-8;  App.  K,  29-36 
affidavit,  on— App,  B,  31 
indorsement  of  claim  in  admiralty— App 
judgment  in  default  of  appearance  and 
dated  demand— App.  F,  1 
(interlocutory)   in   default   of   appearance  or  defence 

where  demand  unliquidated— App.  F,  2. . 
default  of  appearance  in  action  for  recovery  of  land 

—App.  F,  3 
(interlocutory)  in  default  of  appearance  in  action  for 

recovery  of  land— App.  F,  4 
default  of  appearance  in  action  between  landlord  and 

tenant— App.  F,  5 
default  of  appearance  and  defence  after  asse^ment  of 


M,  2 
defence  in  case  of  liqui 
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406 
412 
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363 
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269 
259 
265 
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FORMS— Continued. 

judgment,  damages— App.  F,  6    . .            . .            . .            . .  . .  313 

after  appearance  and  order  under  Order  XIII.— Ap.  F,  7  314 

trial  by  judge  without  a  jury — A  p.  F,  8  . .  314 

trial  with  a  jury,  after  (for  plaintiff  )—Ap.  F,  9  315 

(for  defendant)— Ap.  F,  10  . .  315 

upon  motion  for  judgment — Ap.  F,  11 . .  . .  315 

trial  by  court  without  jury,  after— Ap.  F,  12    . .  316 

dismissal  of— Ap.  F,  13              . .            . .            . .  . .  316 

order,  in  pursuance  of— Ap.  F,  14  . .  . .  316 

defendant's  costs  on  discontinuance,  for--Ap.  F,  15       . .  317 

plaintiff's  costs  after  confession  of  defence,  for— Ap.  F,  16  317 
costs  after  acceptance  of  money  paid  into  Court,  for — 

Ap.  F,  17    ..  317 

where  no  judgment  entered  at  trial  by  jury — 

Ap.  F,  18 .  318 

motion  after  trial  of  issue,  on— Ap.  F,  19  . .  318 

warrant  of  attorney,  on— Ap.  F,  20                     . ,  . .  319 

jury  (grand)  summons— Ap.  G,  4..  ..  321 

summons— Ap.  G,  5              . .                                       . .  . ,  322 

letters  of  probate— Ap.  G,  14        . .  327 

administration,  of— Ap.  G,  16                     . .  . .  328 

administration,  with  will  annexed— Ap.  G,  18       . .  . .  330 

guardianship— Ap.  G,  20  . .                                       . .  . .  332 

master's  report  on  reference  of  accounts-  Ap.  L,  16  . .  386 

memorandum  on  notice  of  judgment— Ap.  A,  18. .  . .  254 

notice  of  writ  in  lieu  of  service — Ap.  A,  5  . .  248 

(circuit)— Ap.  A,  6  . .  248 

attachment,  of— Ap.  A,  14  . .  ^3 

third  party— Ap.  B,  1  . .  256 

counter-claim,  of— Ap.  B,  2                          . .  . .  257 

payment  into  court,  of— Ap.  B,  3  . .  . .  258 

acceptance  of  sum  paid  into  court,  of— Ap.  B,  4     . .  , .  258 

confession  of  defence,  of — ^Ap.  B,  5  . .  258 

documents,  produce,  to— Ap.  B,  9. .            . .  . .  261 

inspect,  to— Ap.  B,  10  . .  261 

objection  to  give  inspection— Ap.  B,  11  . .  261 

admit,  to— Ap.  B,  12  . .  262 

facts,  admit,  to— Ap.  B,  13  262 

produce,  to-  -Ap.  B,  15      . .            . .            . .            . .  . .  264 

trial,  of— Ap.  B,  18                           . .              :            . .  , .  265 

motion,  of  —  Ap.  B.  19  . .  265 

discontinuance, of  —  Ap.  B,  20                      . .            . .  . .  266 

cross-examination  of  deponents,  of— Ap.  B,  21  . .  266 

renewal  of  writ  of  execution,  for— Ap.  B,  22          . .  . .  287 

service  on  manager  of  partnership,  of— Ap.  B,  27 . .  . .  269 

claim  to  goods  taken  in  execution,  of^Ap.  B,  82  . .  . .  271 
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admission  or  dispute  of  title  of  claim,  of  plaintiff,  of — 

Ap.  B,  38 

change  of  solicitors,  of— Ap.  B,  34 
creditor  to  produce  documents,  to— Ap.  L,  4 
allowance  of  claim,  of— Ap.  L,  7 
prove  his  claim,  to— Ap.  L,  8  . . 
cause  has  been  set  down  for  further  consideration,  that— 

Ap.  L,14  

biiil,  of— Ap.  M,  6. . 
order  (general  form)— Ap.  K,  3  . . 
for  particulars — Ap.  K,  4   . . 
dismiss  for  want  of  prosecution,  to— Ap.  K,  6 
delivery  of  interrogatories,  for — Ap.  K,  6  . . 
affidavits  as  to  documents,  for— Ap.  K,  7    . . 
documents  for  inspection,  produce  to — Ap.  K,  8 
issue  of  writ,  and  service  out  of  jurisdiction,  for — Ap.  K,  9 
substituted  service,  for — Ap.  K,  10 

in  action  for  recovery  of  land— Ap.  K,  11 
renewal  of  writ,  for — Ap.  K,  12 
issue  of  notice  claiming  contribution,  for— Ap.  K,  13 
i*eference,  of—  Ap.  K,  14     . . 
try  by  jury,  to— Ap.  K,  15  . . 
appointing  receiver — Ap.  K,  16 
reference  under  s.  202,  of— Ap.  K,  17 
master,  to— Ap.  K,  18      . . 
examination  of  witnesses  before  trial,  for — Ap.  K,  19 
issue  of  commission  to  examine  witnesses,  for — Ap.  K,  20 
issue  of  request  for  commission,  for— Ap.  K,  21 
appointment  of  special  examiner  to  Uike  evidence  abroad- 

Ap.  K,  23  

examination  of  judgment  debtor,  for— Ap.  K,  24    . . 
garnishee,  att€u;hing  debt — Ap.  K,  26 

absolute— Ap.  K,  26 
issue  between  judgment  creditor  and  garnishee,  for— 

Ap.  K,  27 
interpleader.  No.  1— Ap.  K,  29 
No.  2-Ap.  K,  30 
No.  3— Ap.  K,  31 
No.  4— Ap.  K,  32 
No.  5-Ap.  K,  33 
No.  6-Ap.  K,  34 
No.  7— Ap.  K,  35 
No.  8— Ap.  K,  36 
for  security  for  costs— Ap.  K,  37 
dismissing  summons  (generally)— Ap.  K,  39 
bring  up  witnesses  in  oriminal  custodyi  to— Ap.  E»  40 
68 
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referring  accounte— Ap,  L,  15 
receiver's  accounts— Ap.  L,  12 

recognizance— Ap.  L,  11 
release  in  admiralty— Ap.  M,  8    . . 
reply  (general  form)— Ap.  E,  s.  1 
report  of  miister  upon  a  reference  of  accounts— Ap.  L,  16 
request  for  commission— Ap.  K,  22 
return  of  recognizance— Ap.  G,  11 
summons,  g^and  jury— Ap.  G,  4  . . 
jury — Ap.  G,  5 
(general  form)— Ap.  K,  1 
originating— Ap.  K,  2. . 
dismiss  action,  to — Ap.  K,  38  . . 
proceed,  to— Ap.  L,  1 . . 
interpleader — Ap.  K,  28 
warrant  of  arrest— Ap.  A,  13 

in  admiralty — Ap.  M,  5 
attachment,  of— Ap.  A,  10 
i-eplevin,  of — Ap.  G,  9 
writ  of  summons  (general) — ^Ap.  A,  1 
(circuit)— Ap.  A,  2 
service  out  of  jurisdiction,  for — Ap.  A,  3 

(circuit)— Ap.  A,  4 
attachment  of  the  person— Ap,  G,  12 
property— Ap.  G,  13  . . 
fieri  facias — Ap.  H,  1 

on  order  for  costs— Ap.  H,  2 
elegit— Ap.  H,  3 
venditioni  exponas — Ap.  H,  4 
possession  fund  fisri  facias — Ap.  H,  6 
possession — Ap.  H,  6 
delivery— Ap'  H,  7  . . 

(special)— Ap.  H,  8 
attachment— Ap.  H,  9 
sequestration— Ap.  H,  10 
capias  ad  satisfacienduvi — Ap.  H,  11 
sxibpcena  ad  testificandum  (general  fonn) — Ap.  J,  1 
habeas  corpxcs  ad  testificanduv i—Ap.  J,  2 
subpoena  duces  tecmn  (general  form) — Ap.  J,  3 
commission  to  examine  witnesses— Ap.  J,  4 
summons  in  revi—Ap,  M,  1 . . 
possession  in  admiralty — Ap.  M,  12  . . 
commission  to  examine  witnesses  in  admiralty— Ap, 
appraisement  and  sale,  of^-Ap.  M,  13 
FRAUD- 

particulars  of,  when  necessary  in  pleading  (o.  18,  r.  5) 
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FRAUD— OONTINUBD. 

pleading  of  (o.  18,  r.  13)  . . 
FURTHER  OONSIDERATION- 

appeal  from  order  made  on,  time  for  (o.  54,  r.  15) 
summons,  of  (o.  50,  r.  11) 

GARNISHEE.    See  Attachment  op  Debts. 

GOOD  FRIDAY- 

not  reckoned  in  computation  of  time  (o.  57,  r.  2)   . 

service  of  instruments,  admiralty  actions,  in,  on  (o.  45,  r.  49) 

GOODS- 

detention  of,  action  for,  default  of  appearance  and  pleading, 

— (o.  26,  rr.  7-0, 12)  

exempt  from  attachment  (s.  US). . 

sale  of  perishable,  order  for  (s.  99 ;  o.  46,  r.  8) 

sold,  etc.,  action,  for,  defence  by  denial  in  (o.  20,  r.  3) 

which  do  not  vest  in  trustee  in  insolvency  (s.  225) 

GUARDIAN.    See  Infant. 

GUARDIAN  AD  LITEM— 


112 


218 
197 


185 


in 


consent  of,  to  procedure  (o.  15,  r.  19) 
discovery  by  or  against  (o  28,  r.  30 ) 
infant,  of,  appearance  by  (o.  15,  rr.  17,  18;. 
new  party,  as,  appearance  by  (o.  16,  r.  7) 


See  Infant  . . 


HUSBAND  AND  WIFE.    See  Married  Woman. 
claims  by  or  against,  joinder  of  (o.  17,  r.  4) 

INDEMNITY— 

defendants,  between  (o.  15,  r.  50) 

third  party,  by  (o.  15,  r.  43).    See  Third  Party 

INDORSEMENT— 

address,  of  (o.  4) . . 

plaintiff  suing  by  a  solicitor,  of  (o.  4,  r.  1) 
in  person,  of  (o.  4,  r.  2)    . . 

service,  for  (o.  4,  r.  2) 
proceedings  not  by  writ,  on  (o.  4,  r.  3)    . . 
service,  for  (o.  4,  r.  1)     . . 
solicitor  for  plaintiff,  of  (o.  4,  r.  1) 
claim,  of  in  admiralty  actions  in  rem  (o.  45,  r.  2) 

INFANT- 

appearance  hj,  to  be  by  guardian  ad  litem  (o.  15,  it.  17,  18) 
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35 
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INFANT— Continued. 

custody  of,  rules  of  equity  to  prevail  as  to  (s.  24,  ss.  16)  . . 
default  of  appearance  by  (o.  26,  r.  2).    See  Dbfault  of 

Pleading 
discovery  by  or  against  (o.  28,  r.  80) 
education  of,  rules  of  equity  to  prevail  as  to  (s.  24,  ss.  15) 
evidence  on  applications  ns  to,  at  chambers  (o.  60,  r.  80)  . . 
father  of,  service  of  writ  on  (o.  9,  r.  4)     . . 
guardian  ad  lUein  of,  costs  of  (o.  58,  r.  11) 

Judge  may  require  to  be  appointed  (o.  50,  r.  31) 

may  defend  by  (o.  15,  r.  16)  . . 

of,  accounts  of,  passing  and  verifying  (o.  46,  r.  25)     . . 
application  for,  evidence  required  on  (o.  60,  r.  80) 
service  of  writ  on  (o.  0,  r.  4) 
maintenance  of,  application  as  to,  evidence  on  (o.  50,  r.  80) 
money  recovered  by,  how  dealt  with  (o.  21,  r.  11) 
next  friend,  may  sue  by  (o.  15,  r.  15) 
notice  of  judgment,  manner  of  sei-vice  of,  on  Co.  15,  r.  40) 
writs  of  summons,  sei'vice  of,  on  (o.  9,  r.  4) 

INFERIOR  COURTS.    See  Appeal. 

appeals  from  (s.  209) 

removal  of  cause  to  Supreme  Court  from  (s.  260). . 

INJUNCTION— 

application  for  (o.  46,  r.  13) 

bi'each  of  contract,  against  repetition  of  (o.  46,  r.  13) 

enforcement  of,  sequestration  by  (o.  39,  r.  6) 

interlocutory,  application  for  (s.  24,  ss.  14 ;  o.  46.  r.  7) 

judgment  or  order,  to  be  by  (o.  46,  r.  12). . 

jurisdiction  to  grant  (s.  24.  ss.  14) 

service  out  of  the  jurisdiction,  where,  sought  (o.  11,  i\  1  [fj) 

writ  of,  abolished  (o.  46,  r.  12)      . . 

wrongful  act,  against  continuance  of  (o.  46,  r.  13) 

INQUIRIES  AND  ACCOUNTS.    See  Accounts  and  Inquiries. 

INQUIRY- 

damages,  as  to  (o.  32,  rr.  40,  41)   . . 
estate  outstanding,  as  to  (o.  80,  r.  7) 

INSOLVENCY— 

assignments,  declared  void  in  certain  cases  (s< 
accounts,  reference  of  (s,  233) 

costs  of  (s.  233) 
arrangements,  proof  of  (s.  257) 

nui^iber  and  value  of  creditors  for  (s.  257) 
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INSOLVENCY— CoNTiNUBD. 

relief  of  trustee  under  (s.  258) 
i*efusal  of  Court  to  act  upon  (s.  269)  . . 
creditors  not  party  to  (s.  250) 
liability  of  debtor  under,  in  case  of  fraud  (s.  260) 
discharge  of  order  for  (s.  261) 
preferential  creditors  under  (s.  262)   . . 
calculation  of  number  and  value  of  creditors  under  (s.  263) 
certificate  in  cases  of  (s.  264) 
form  of— App.  G.  28 
certificate  of,  application  for  (s.  230) 
notice  for  (e.  230) 
form  of— Ap.  G,  22 
clerks  are  preferential  creditors  (s.  249)    . . 
costs  of  (s.  268)   . . 
creditors  may  prove  claims  (s.  232) 

mode  of  proof  by  (ss.  232,  236)    . . 
calculation  of,  in  case  of  arrangement  (s.  263) 
claims  of  privileged  creditors  in  (s.  239) . . 
preferential  creditors  in  (s.  2^49) 
Crown  (s.  250).. 
government  (s.  250) 
landlord  (ss.  236,  238)  .. 
Newfoundland  Savings'  Bank  (s.  250) 
secured  creditors  (s.  234) 
supplying  merchants  (s.  251)    . . 
ordinary  creditors  (s.  248) 
reference  of,  to  master  (s.  233) . . 
Crown,  debts  due  to,  are  preferential  (s.  250) 
debtor,  discharge  of,  from  prison  (s.  218) 

examination  of,  by  examiner  (s.  216) 
fi*eedom  of,  from  arrest  (s.  220)  . . 
duties  of  (s.  22<^) . . 
discharge  of  (s.  230) 

liability  of,  for  non-delivery  of  property  (s.  220) 
liability  of,  for  rent  due  after  order  (s.  231) 
conviction  of,  for  misdemeanour  (s.  266). . 
debts.    See  Claims. 
declaration  of  (s.  218) 
disclaimer  of  leases  by  trustees  in  (s.  224) 
distress  by  landlord  (s.  238) 
distribution  of  est4ites  in  (s.  248) 

of  deceased  persons  (s.  256) 
where  claims  not  satisfactorily  proved  (s.  255) 
dividends,  reservation  of  rights  of  distant  creditoi-s  (s.  253) 
rights  of  creditors  to,  delaying  to  prove  (s.  254) 
\x\  c^e  of  clfvims  not  satisfactorily  proved  (s.  256) 
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INSOLOENCY— CONTINTTED. 

estates  of  deceased  persons,  petition  for  (s.  256)  . . 
affidavit  in  support  of  (<t.  266) 
distribution  of  (s.  256) 
fishery  servants  as  privileged  creditors  in  (s.  239) 
as  ordinary  creditors  in  (a.  240) . . 
where  receiver  is  supplying  merchant  (s.  241) 
engaged  in  place  of  others  (s.  242) 
defence  of  receiver  to  claim  (s.  243) 
where  hirer  not  declared  insolvent  (s.  244) 
collusion  l)etween,  and  hirer  (s.  245) 
fraudulent  assignments,  in  (s.  252) 
Government,  debts  due  to,  are  preferential  (s.  250) 
hearing  of  petition  in  (s.  218) 

adjournment  of  (s.  217) 
laborers  are  preferential  creditors  in  (s.  249) 
landlord,  proof  of  claim  by  (s.  235) 

distress  by  (s.  238) 
leasehold  interest  may  be  disclaimed  (s.  224) 
misdemeanors  (s.  260) 
mutual  debts  and  credits,  in  (s.  237) 
master,  reference  of  claim  to  (s.  233) 
Newfoundland  Savings  Bank,  debts  due  to,  are  preferential  (s.  250) 
order  for  hearing  (s.  214). . 

filing  of  (s.  214)  

publication  of,  in  St.  John's  (s.  214)  . . 

outside  St.  John's  (s.  215) 
for  appointment  of  trustee  (s.  222)     . . 
staying  proceedings  in  case  of  arrangement  (s.  257)  . . 
dissolving  proceedings  in  case  of  Arrangement  (s.  257) 
of  insolvency  (s.  218) 
parties  secondarily  liable  (s.  265). . 
penal  proceedings  (s.  266) 
summary  trial  (s.  266) 
term  of  imprisonment  (s*  266) 
powers  of  Court  (ss.  286-287) . . 
petition  for  (s.  213) 

affidavit  verifying  (s.  213) 
filing  of  (s.  214) 
dismissal  of  (s.  217)    . . 

not  to  be  withdrawn  except  by  leave  (s.  221) . . 
preferential  creditors  under  (s.  249) 

claims  of  clerks,  laborers  and  servants  (s.  249) 

Crown,  Government,  and  Newfoundland  Savings 

Bank  (s.  250)  

supplying  merchants  (s.  251)  .. 
privileged  creditors  under  (ss.  239-217)    . . 
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INSOLVENCY— Continued. 

privileged  claims  of  seaman,  fisherman,  or  servant  in  the  fishery 

(8.239)                   08 

pei-sons  engaged  in  place  of  others  (s.  242)  . .  . .  (JO 
declaration  of  insolvency  of  hirer  not   necessary 

-(8.244)          60 

sealers  (s.  247)         . .            . .            . .            . .  . .  70 

property  which  does  not  vest  in  trustee,  in  (s.  225)           . .  . .  64 

pmiishment  of  fraudulent  debtors  (s.  266)             . .            . .  . .  76 

realization  of  property  by  trustee  (s.  222)              . .            . .  63 

i-eceivers  of  voyage,  claims  on,  of  fishery  servants  (s.  239)  . .  68 

where  receiver  is  supplying  merchant  (s.  241)             . .  . .  69 

defence  available  to  (s.  243)    . .            . .            . .            . .  69 

remuneration  of  trustee  (s.  227)   . .            . .            . .            *  •  . .  65 

sealers  are  privileged  creditors  in  (s.  247)                            . .  . .  70 

supplying  merchants  are  preferential  creditors  (s.  251)    ..  ..  71 

liability  of  as  receivers  (s.  241)        . .  . .  69 

sureties,  liability  of  (s.  265)           . .            . .            . .            . .  . .  75 

trustees  in,  appointment  of  (s.  222)           . .            . .            . .  . .  63 

accounts  of  (s.  228)                  . .            . .            . .  . .  65 

change  of  (s.  226)                     . .            . .  . .  64 

duties  of  (s.  222)                       . .            . .            . .  . .  63 

disclaimer  of  leasehold  interest  by  (s.  224)      . .  . .  64 

release  of  (s.  228)        . .            . .            . .            . .  . .  65 

relief  of,  under  an  arrangement  (s.  258)          . .  . .  74 

removal  of  (s.  226)                   . .            . .            . .  . .  64 

remuneration  of  (s.  227)         . .            . .            . .  . .  65 

trustees  under  an  assignment  (s.  223)       . .                          . .  . .  64 

subject  to  orders  of  Court  (s.  223)                         . .  . .  64 


INSOLVENT  ESTATE  OP  DECEASED  PERSON- 

distribution  of,  under  law  of  insolvency  (s.  256)  . . 

authority  of  Court  or  Judge  for  (s.  256) 

oi-der  for  (s.  256) 
secured  creditor,  rights  of  (s.  256) 

INSPECTION- 

documents,  of.    See  Documents. 

Judge,  by  (o.  46,  r,  5) 

jury,  by  (o.  46,  r.  6) 

subject-matter  of  action,  of  (o.  46,  r.  4)   . . 


73 
73 
73 
73 


188 
188 
187 


INSTRUMENTS- 

construction  of  written  (o.  51)     . .  . .  . .  . .  . ,  209 

application  for,  to  be  by  originating  summons  (o.  51,  r.  1)  . .  209 

declaration  of  rights  on  (o.  51»  r*  1)  . .  . .  20O 
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instruments-Continued. 

discretion  of  Court  as  to  determining  question,  on 

(o.  51.  r.  4) 209 

evidence  on  (o.  51,  r.  3)   . .            . .            . .  200 

pei'son  to  be  served  with  summons  for  (o.  51,  r.  2)  200 

INTEREST— 

claim  for  (o.  13,  r.  1)        ..              •            ..            ..            ..  ..  08 

computation  of,  by  master  (o.  32,  r.  28)    . .            . .  147 

delay  of  execution  by  appeal,  for  (o.  54,  r.  10)  218 

execution  levied  for  (o.  ^,  r.  14). .                         . .            . .  . .  166 

on  debts  carrying  interest  (o.  60,  r.  62)     . .            . .  . .  208 

not  (o.  50,  n*.  62,  63)    ..  208 

legacies  (o.  50,  r.  64) . .            . .            . .            . .            . .  . .  208 

rates  of,  on  debts  (o.  50,  r.  62)      . .                         . .  . .  208 

INTERIM  PRESERVATION  OR  CUSTODY  OP  PROPERTY— 

application  for,  evidence  in  support  of  (o.  46,  r-  8)  188 

time  for  (o.  46,  r.  8)  . .  188 

order  for,  when  may  be  made  (o.  46,  r.  1)  187 

INTERLOCUTORY  ORDERS.    See  Motion. 

application  for  costs  of,  gross  siun  for  (o.  58,  r.  21)  227 

early  trial  may  be  directed  on  (o.  46,  r.  2)      . .  . .  137 

ex  parte  (o.  46,  r.  7)  . .            . .            . .            . .  . .  188 

detention,  preservation  or  inspection  of  property,  for  (o.  46,  r.  4)  187 

experiments,  for  (o.  46,  r.  4)                       . .            . .  . .  187 

interim  preservation  of  property,  for  [q.  v.]  (o.  46,  r.  I).  . .  187 

payment  into  Coiu-t,  for,  to  release  lien  claimed  (o.  46,  r.  9)  . .  180 

sale  of  perishable  goods,  for  (o.  46,  r.  3)  . .  . .  ig7 

samples  to  be  taken,  for  (o.  46,  r.  4)                       . .  . .  187 

INTERPLEADER— 

adverse  titles  of  claimants  in  (o.  53,  r.  3)              . .            . .  . .  212 

appeal  in  (o.  53,  r.  11 )                                                            . .  . .  213 

applicant,  meaning  of,  in  Order  53  (o.  53,  r.  1  [a])  . .  2II 
must  be  willing  to  pay  or  transfer  the  subject-matter 

of  into  Court  (o.  53,  r.  2  [c])  . .  21a 

satisfy  Ooiu't  on  certain  points  (o.  53,  r.  2)  . .  212 

assignor,  when  assignment  disputed  by  s.  24  (11)              . .  . .  12 

claim  in,  must  be  in  writing  (o.  53,  r.  16)              . .            . ,  . .  214 

claimant,  meaning  of  in  Order  53  (o.  53,  r.  1  [a] ) . .            . .  . .  211 

non-appearance  or  non-compliance,  by  (o.  53,  r.  10)  . .  213 

withdrawal  of  claim,  by  (o.  53,  r.  18)    . .            . .  . .  215 

collusion  of  applicant  for,  with  claimant  (o.  53,  r.  2  [b])  . .  . ,  212 
costs  in,  no  appeal  from  order  as  to,  without  leave  (s.  25) ;  o.  63, 

rr.  15, 18) 14,214,215 

sheriff,  of  (o.  53,  r.  16)    ..           214 
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INTERPLEADER— Continued. 

defendant,  application  for,  by  (o.  53,  r.  4) 
discovery  in  (o.  53*  r.  13) . . 

execution  creditor,  admission  of  claim  by  (o.  53,  r.  17) 
liability  of,  for  sheriffs  charges  (o,  63,  r.  16)  . . 
neglect  to  admit  or  dispute  claim,  by  (o.  53,  r.  18) 
notice  admitting  or  disputing  claim  to  be  given  to  sheriff,  by 
(o.  53,  r.  16) 
form  of  (o.  53,  r.  16)      . . 

of  claim  to  be  given  to,  by  sheriff  (o.  53,  r.  16) 
form  of  (o.  53,  r.  16)      . . 
to,   of  application   by   sheriff  for  protection   order 

(o.  53,  r.  17)  

interest  of  applicant  in  subject-matter  of  (o.  53,  r.  2)  [a]  . 

issue  directed  on  (o.  53,  r.  7) 

order,  one,  in  several  causes  (o,  53,  r.  14tJ  . . 

title  of  (o.  53,  r.  14) 

upon  summons  in,  is  final  (o.  53,  r.  11) 
Order  28  and  33  to  apply  to  (o.  53,  r.  13)  . . 
particulars  of  claim  in  (o.  53,  r.  5) 
parties  on  (o,  53,  r.  7) 

points  on  which  applicant  must  satisfy  Court  (o.  53,  r.  2) 
questions  of  law,  how,  decided  on  (o.  53,  r.  9) 
relief  by  way  of,  when  goods,  etc.,  claimed  by  tid verse  parties 
(o.  53,  r.  1)  [a] 
sheriff  charged  with  execution  of  process  (o.  53,  r.  Ij  [b] 
siUe  of  goods  seized  in  execution,  order  for,  on  Co.  53,  r.  12) 
sheriff,  by  (o.  53,  rr.  1  [b],  18)      . . 

notice  of  claim  must  give  (o.  53,  r.  16) 
form  of  (o.  53,  r.  16) 
sheriffs  charges,  liability  for  (o.  53,  r.  16) 
special  case  on  (o.  53,  r.  9) 
stay  of  proceedings  in  action  where  defendant  is  applicant  (o.  53,  r.  6) 
smnmons  by  applicant  in  (o.  53,  r.  5) 

disposal  of  matters  on  (o.  53,  r,  8) 
non-compliance  of  claimant  with  (o.  63,  r.  10) 
order  on,  to  be  final  (o.  53,  r.  11) 
time  for,  when  applicant  is  defendant  (o.  63,  r.  4) 
trial  of  issue  on  (o.  63,  r.  7) 

rules  as  to  trial  to  apply  to  (o.  53,  r.  13) 

INTERPRETATION  OF  TERMS— 

Crown  grant  (s.  155) 
execution  (o,  38,  r.  8) 
generally  (s,  3)    . . 
persons  (s.  95)      . . 
Bubmission  (s.  212) 
69 


212 
214 
214 
214 
215 

214 
212 
214 
214 

214 
212 
213 
214 
214 
213 
214 
212 
213 
212 
213 

211 
212 
213 
212,  215 
214 
214 
214 
213 
212 
212 
213 
213 
213 
212 
213 
814 


165 

30 
61 
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I NTERROG  ATORIES- 

affidavit,  to  be  by  (o.  28,  r.  8)                      ..  133 

form  of  (o.  28.  r,  9) 133 

answer  to  (o.  28,  rr.  8-11)                            ..            ..            ..  ..  133 

application  for  leave  to  deliver   matters    to    be    considei'ed,  in 

(o.  28,  r.  2)                      . .  . .  132 

corporate  body  or  company,  delivery  of,  to  ( o.  28,  r.  5)    . .  . .  132 

costs  of  (o.  28.  r,  3)           . .                          . .              .            . .  . .  132 

defendant,  by  (o.  28,  r.  1)                             . .            . .  . .  131 

exception  to  (o.  28,  r.  10)  .             . .             . .            . .            . .  . .  133 

form  of  (o.  28,  r.  4)            . .                           . .            . .            . .  . .  132 

insufficient  (o.  28,  r.  11 )  . .                          . .  . .  133 

irrelevant  (o.  28,  r.  1)       . .                           . .            . .            . .  .  131 

leave  for,  required  (o.  28,  r.  1)     . .                           . .             . .  . .  131 

non-compliance  with  order  for  (o.  28,  r.  24)                         . .  . .  136 

objections  to  answering  (o.  28,  r.  6)           . .            . .            . .  . .  132 

how  taken  (o.  28,  r.  6)                                         . .            . .  . .  132 

omission  to  answer  (o.  28,  r.  11)  . .            . .            . .            . .  . .  133 

one  set  only  to  be  administered  to  same  party  (o.  28,  r.  1)  . .  131 

order  for,  or  for  further  (o.  28,  r.  11)                      . .            . .  . .  133 

service  of,  on  solicitor  sufficient  (o.  28,  r-  25) . .             . .  . .  136 

viva  voce  examination,  may  be  by  (o.  28,  r.  11)           . .  . .  133 

particular,  to  be  submitted  (o.  28,  r.  2)     . .            . .            . .  . .  132 

plaintiflP,  by  )o.  28,  r.  1)    . . 

service  of  order  for,  solicitor  failing  to  give  notice  of  to  client 

(o,  28,  r.  26) 136 

setting  a^ide,  when  unreasonable  or  vexatious  (o.  28.  r,  7)  . .  132 

striking  out  (o.  28,  r.  7)    . .            . .                          . .            . .  . .  132 

sufficiency  of  (o.  28,  r.  10)                                          . .            . .  . .  133 

time  for  (o.  28,  r.  7)           . .                          . .            . .            . .  . .  132 

use  of,  at  trial  (o.  28,  r.  27)                          . .            . .            . .  . .  137 

INTERVENTION- 

admiralty  action,  in  (o.  45,  r.  13)                             . .            . .  . .  178 

probate  action,  in  (o.  12,  r.  8)      . .                                       . .  . .  82 

recovery  of  land,  in  actions  for  (o.  12,  rr.  9-11)    . .            . .  . .  92 

IRREGULARITY- 

application  to  set  aside  proceedings  for  (o.  62,  r.  2)           . .  . .  242 

costs  of  (o.  62,  r.  4)  . .  242 

time  for  (o.  62,  r.  2)           . .  . .  242 

fresh  step  after  knowledge  of,  effect  of  taking  (o.  62,  r.  2)  . .  242 

non-compliance  with  rules  by  (o.  62,  r.  1)             . .            . .  . .  242 

objections  to  be  stated  in  summons  or  notice  of  motion  (o.  62,  r.  3)  212 

ISSUES- 

costs  of,  to  follow  the  event  (o.  58,  r,  3)  . .            . .            . .  . .  224 
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ISSUES— Continued. 

directed,  motion  for  judgment,  upon  (o.  36,  r.  8). .            . .            . .  162 

factSy  of,  judgment  may  be  entered  for  an  agreed  sum  upon  finding 

on  (o.  31,  r.  11) 143 

execution  on  (o.  31,  r.  11)  . .  143 

on  effect  of  (o.  31,  r.  12)          143 

order  for  payment  of  sum  agreed,  upon  finding  upon 

(o.  31,r.  10)          143 

record  of  proceedings  on  trial  of  (o.  31,  r.  12)         . .            . .  143 

statement  of,  for  trial  (o.  31,  r.  9)  . .            . .            . .            . .  142 

form  of  (o.  31.  r.  9) 142 

trial  of,  by  consent  or  order  (o.  31,  r.  9)      . .            . .            . .  142 

jurisdiction  of  Court  as  to  (o.  31,  r.  9)         . .  142 
without  pleadings  (o.  31,  rr.  9-12)  . .            . .            . .            ..  142, 143 

interpleader  (o.  53,  r.  7)  . .                                       . .            . .            . .  213 

Joinder  of.    See  Pleading. 

motion  for  judgment  after  trial  of  f  o.  36,  rr.  5,  6)                          . .  162 

preparation  of,  may  be  directed  (o.  30,  r.  1)                       . .            . .  139 

JOINDER  OF  CAUSES  OF  ACTION— 

claims  by  joint  plaintiffs,  in  case  of  (o.  17,  r.  6)  . .            . .            . .  109 

or  against  executor  or  administrator,  in  case  of  (o.  17,  r.  6)  109 

husband  and  wife,  in  case  of  (o.  17.  r.  4)  109 

trustee  in  insolvency,  in  case  of  (o.  17,  r.  3)        . .            . .  169 

improper  (o.  17,  r.  8)                                                              ..            ..  109 

defendant  may  apply  as  to  (o.  17,  rr.  8,  9;            . .  109 

plaintiff,  by  (o.  17,  r.  1)  . .                                        . .                          . .  108 

possession,  for,  in  action  for  foreclosure  or  redemption  (o.  17,  r.  2)  108 

recovery  of  land,  with  actions  for  (o.  17,  r.  2)      . .                         . .  108 

JOINDER  OF  PARTIES.    See  Parties. 

JOINT  DEFENDANTS.    See  Parties. 

JUDGE- 


absence  (s.  12)     . . 

6 

actions  to  be  tried  by  (ss.  8-11 )   . . 

6,6 

application  to  in  Court  to  be  by  motion  (o.  48,  r.  1 ) 

193 

appointment  of  (s.  5)       . . 

4 

chambers  in.    See  Chambers 

16 

costs,  absolute  discretion  as  to  (s.  274)     . . 

79 

finding  of,  effect  of  (s.  13) 

6 

hearing  by  (s.  8) 

6 

illness  of  (s.  12)  . . 

6 

jurisdiction  of  (s.  10) 

6 

on  circuit  (ss.  31-33) 

15 

number  of  (s.  5)  . . 

4 

ofRce  of,  how  vacated  (s.  6) 

6 
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JUDGE— Continued. 

one  judge  may  sit  for  another  (s.  12) 

qualification  of  (s.  5) 

reservation  of  judgment  by  (s.  15) 

salary  of  (s.  7)     .. 

single,  sitting  of  (s.  9) 

sitting  of  one  for  another  (s.  12)  . . 

taxation  of  costs,  review  of,  by  (o.  68,  r.  27  [26] ) 

tenur*  of  office  of  (s.  6)  , . 

vacancy  in  office  of  (s.  12) 

verdict  by  (s.  13) 

JUDGMENT  COR  ORDER)— 

admissions  on.    See  Admissions. 
amendment  of  accidental  slip  in  [o.  27,  r.  10] 
ante-dating  of  [o.  37,  r.  2] 
appeal  from  [s.  28] 

evidence  on  [s.  27 ;  o.  54,  r.  4] 

time  for  [o.  54,  r.  14] 
chambers,  in,  appeal  from  [o.  54,  r.  18]     . . 

form  of  [o.  50,  r.  13].  See  Chambers 
conditional,  execution  of  [o.  38,  r.  9] 

waiver  of  [o.  38,  r.  2] 
costs,  as  to,  no  appeal  from  [s.  25] 

for  [o.  58,  r.  27  (23)] 

signing  after  confession  of  defence  [o.  23,  r.  3] 
counter-claim,  on  [o.  20,  r.  16] 
date  of  [o.  37,  r.  2] 
death  of  party,  after  verdict  given  [o.  16,  r.  1] 

on  failure  to  proceed  on  [o.  16,  r.  8]  . . 
declaratory,  may  be  sought  [o.  24,  r.  5]  . . 
default  by,  at  trial,  may  be  set  aside  [o.  32,  r.  18] 

may  be  set  aside  [o.  26,  r*  18] 

of  appearance  at  trial  [o.  32,  rr.  16,  17] 
thiid  party,  by  [o.  15,  rr.  45,  46]  . . 

pleading  on,  may  be  set  aside  [o.  26,  r.  18] 
defendants,  against  one  or  more  of  several  [o.  15,  r.  4] 
entry  of  [o.  37]    . . 

consent  by  [o.  37,  rr.  8,  9] 

date  of  [o.  37,  r.  23]    . . 

production  of  affidavit  or  document,  on  [o.  37,  r.  5] 
order  or  certificate,  on  [o.  37,  r.  6] 

proper  officer,  by  [o.  37,  r.  1] 
papers  for  [o.  37,  r.  1] 

trial,  at  or  after,  by  direction  of  Judge  [o.  32,  r.  24] 
execution  of.    See  Execution. 
forms  of  [o.  37,  r.  1] 


6 
4 
6 
5 
5 
6 
234 
5 
6 


131 
163 

14 
14,  216 
218 
218 
197 
165 
165 

14 
231 
124 
118 
163 
106 
107 
125 
146 
129 
146 
104 
129 

96 
163 
164 
163 
163 
163 
163 
163 
147 

163 
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JUDGMENT  (OR  ORDER)— Continued. 

interlocutory,  appeal  from  [s.  28;  o,  54,  r.  14] 

time  for  [o.  54,  r.  14] 
mandatory,  may  be  carried  out  at  expense  of  disobedient  party 

[o.  38,  r.  27]      .. 
memorandum  to  be  endorsed  on,  of  time  limited  for  doing  the 

act  [o.  37,  r.  4] 
notice  of,  advertisement,  by  (o.  50,  r.  35) . . 

appearance  by  person  served  with  (o.  15,  r.  37) 
dispensing  with  (o.  50,  r.  35)     . . 
service  of,  dispensing  with  (o.  50,  r.  35) 

infant  or  lunatic,  on  (o.  15,  r.  40) 

persons  interested  in  estate,  etc.,  on  (o.  15,  r.  38) 

effect  of  (o.  15,  r.  38) 

form  of  (o.  15,  r.  39) 

not  served  with  may  be  bound  (0. 50,  r.  38) 

substituted  (o,  50,  r.  35) 

of  two  judges,  final  (s.  29) 

Order  13,  under.    See  Summary  Judgment. 

order  enforceable,  as  (o.  38,  r.  22) 

originating  summons,  on  (o.  50,  rr.  21,  22) 

plaintiffs,  for  one  or  more  of  several  (o.  15,  r.  1 ) 

reference  to  record  on  (o.  56,  r.  3) 

service  of  (o.  60,  r.  1.    See  Service 

setting  aside  (o.  35,  rr.  1,  2) 

when  finding  of  jury  not  properly  entered  (o.  88,  r.  2) 
where  upon  finding  as  entered  judgment  is  wrong  (o.  38,  r.  3) 
summary.    See  Summary  Judgment. 
third  party  against  (o.  15,  r.  45-47) 


14,  218 

218 

188 

183 
202 
102 
202 
202 
103 
102 
102 
103 
202 
202 
14 

168 
109 
96 
219 
239 
160 
161 
161 

104,105 


JUDGMENT  CREDITOR.    See  Creditor. 


JUDGMENT  DEBTOR— 

examination  of  (o.  38,  r. 


169 


JUDICATURE  ACT,  1904- 

commencement,  date  of  [s,  277]  . .            . .            . .                         . .  80 

interpretation  of  terms,  in  Is.  3]  . .            . .            . .            . .            . .  2 

terms  of  as  to  arbitrations  do  not  affect  existing  arbitrations  f  s.  210J  60 

King  [s.  210]           . .            . .            . .  60 

Government  [s.  210]            . .  60 

St.  John's  Municipal  Council  [s.  210]  60 


JURAT— 

affidavits,  in  (o.  34,  r.  9,  12) 


157,  158 
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JURISDICTION— 

service  out  of  the  [o.  11] 
Supreme  Court,  of  [s.  4] 


80 
4 


JURORS- 


additional  number  of,  in  criminal  causes  [s.  88]   . . 

challenge  of,  for  want  of  qualification  [s.  d4]        . .  . .  . .  30 

definition  of  persons  [s.  05]  . .  . .  . .  . .  90 

exemptions  from  service  [s.  80]    . .  . .  . .  . .  . .  28 

fines  for  non-attendance  when  sunmioned  [s.  82] . .  28 

keeping,  without  meat  or  drink,  abolished  [s.  Si] 
incompetency  of  persons  to  serve  as  [s.  87] 
irregularity  in  compiling  list  no  ground  of  challenge  [s.  80]  90 

drawing  and  summoning  [s.  00]  90 

number  of,  in  civil  causes  [s.  83] 
objection  to,  for  want  of  qualification  [s.  03]  . .  90 

separation  of,  in  criminal  causes  [s.  85]  . .  . .  . .  . .  20 

service  of  summons  upon  [s.  81]  . . 

swearing  of.  in  criminal  causes  [s.  86]      . . 

trials  of  aliens  by  [s.  01]  . .  . .  . .  . .  . .  . .  90 

sufficiency  of  challenge  [s.  02]  . .  . .  . .  . .  90 

grand,  qualification  of  in  St*  John's  [s.  57]  . .  . .  . .  21 

outside  St.  John's  [s.  50]   . .  . .  . .  21 

lists  of,  making  and  revising  [s.  61]    . . 

inspection  of  by  public  [s.  62] 
exemption  from  service  as  [ss.  63,  80]  . .  . .  . .      82,  28 

term  of  service  [s,  64] 

panel  of  in  St.  John's  [s.  65]  . . 

outside  of  St.  John's  [s.  65]  . . 
no  one  to  serve  more  than  one  session  in  a  year  as  [s.  70]       . .  26 

petty,  qualification  of  in  St.  John's  [s.  58] 

outside  St.  John's  [s.  65]  . .  , .  . .  21 

lists  of,  making  and  revising  [s.  61]  . . 

inspection  of  by  public  [s.  62]       . .  . .  . .  22 

exemption  from  service  as  [ss.  63,  80]  . . 

drawing  of  in  open  Court  in  civil  causes  [s.  72] 

in  criminal  causes  [s.  73]    . . 
challenge  of,  in  civil  causes  or  on  a  misdemeanor  [s.  74]         . .  26 

on  a  felony  [s.  75] 
panel  of,  in  St.  John's  in  criminal  cause  [s.  67]  . .  . .  24 

outside  St.  John's  in  any  cause  [s.  60]    . .  . .  24 

summoning  of,  in  St.  John's  in  civil  cause  [s.  68]        . .  . .  24 

special,  in  civil  causes  [s.  71]  . . 

summoning  of  [s.  71]  . .  25 

drawing  in  open  Court  [s.  72]       . .  . .  . .  25 

\n  criminol  causes  [s.  76]        . .  . .  . .  . , 
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JURORS— Continued. 

special,  in  criminal  causes,  summoning  of  [s.  77] . . 

drawing  of  in  open  Court  [s.  78] 
challenge  of  [s.  70]     . . 

JURY.    See  Tkial. 

inspection  of  subject-matter  of  action  by  [o.  46,  r.  6] 


62 
27 
27 


188 


JUST  ALLOWANCES— 

accounts,  in  taking  [o.  .30,  r.  9] 


140 


KNOWLEDGE— 

affidavits,  in  [o.  34,  r.  3]  . . 
pleading  [o.  18,  r.  20] 

LAND— 

recovery  of,  action  for,  appearcance  in  [o.  12,  rr.  9-12,    See 
Appearance 
default  of  pleivding  in,  judgment  on  [o.  26,  r.  10] 
defendant  need  not  plead  title,  when  in  possession  [o.  20,  r.  20]. 
joinder  with,  of  other  causes  of  action   [o.  17,  r.  2],      See 

Joinder  op  Causes  of  Action 
judgment  in  default  of  pleading  in  Lo.  26,  rr.  10,  11]  . . 
enforcing  by  writ  of  possession  [o.  42,  rr.  1,  2] 
recovery  of,  action  for  mesne  'profits,  claim  for,  in  (o.  13,  r.  1), 

(o.l7,r.2)       .. 
rent  for  (o.  13,  r.  1) ;  (o.  17,  r.  2) 
writ  of  summons,  service  of,  in,  in  case 
of  vacant  possession  (o.  9,  r.  7) 
out  of  the  jurisdiction  (o.  11,  r.  1  [a]) 

LANDLORD— 

action  by,  for  recovery  of  land  [o.  13,  r.  1] 

appearance  by,  in  action  for  recovery  of  land  [o.  12,  r.  10] 

LANDLORD  AND  TENANT- 

application  by  landlord  for  judgment  for  recovery  of  premises 
from  tenant  [s.  144] 
affidavit  in  support  of  [s.  144] 
defence  by  tenant  of  equitable  relief  [s.  144] 

proceedings  in  [s.  145] 
judgment  by  default  [s.  144]        ^. 

final  [s.  144] 

form  of — Ap.  F,  5 


156 
113 


92 
128 
118 

108 
128 
172 

3,108 
3,108 


.. 

43 
43 

43 
44 
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43 
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43 
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LANDLORD  AND  TENANT— Continued. 

notice  to  be  g^ven  by  tenant  to  landlord  [s.  143]  . .                          . .  42 

payment  by  tenant  of  rent  due  [s.  146]     . .                          . .  44 

recovery  of  demised  premises  [s.  144]       . .            . .  43 

other  remedies  not  affected  [s.  147]  44 
tenant  to  give  notice  to  landlord  of  writ  for  recovery  of  premises 

[s.  143] 42 

LAW  AND  EQUITY- 

administered  concurrently  [s.  24,  ss.  1-7] :  9-11 

variance  between,  equity  rules  to  prevail,  where  [s.  24,  ss.  16]      . .  14 

LEGAOY- 

interest  on  [o.  50,  r.  61]    . .  . .  . .  . .  . .  208 

LEGAL  PERSONAL  REPRESENTATIVE- 

representation  of  estate,  where  no  [o.  15,  r.  41]   . .  . .  108 

LEGATEE— 

administration  ordered  at  instance  of  any  residuary  [o.  15,  r.  30] . .  101 

LIBELr- 

action  for,  evidence  in  miti^^ation  of  damages,  in  [o.  32,  r.  22]      . .  147 

jury,  to  be  tried  by  [o.  32,  r.  2]  143 

payment  into  Court  in  action  for  [o.  21,  r.  1]        . .  . .  119 

LIEN- 

recovery  of  specific  property  other  than  land  subject  to  a 

[o.  46,  r.  9]  188 

LIQUIDATED  DEMAND- 

action  for,  default  of  pleading  in,  judgment  on  [o.  26,  r.  5]  . .  127 

mere  denial  of  debt  inadmissible  in  [o.  20,  r.  1]  . .  116 

LIQUIDATOR- 

accounts  of,  passing  and  verifying  [o.  46,  r.  25]    . .  . .  . .  101 

LUNATIC— 

actions  by  and  against  (o.  15,  r.  16)           . .            . .                         . .  90 

committee  of,  sues  and  defends  for  (o.  15,  r.  16)   . .            . .            . .  99 

default  of  appearance  by  (not  so  found)  (o.  28,  r.  2)                        . .  126 
guardian  ad  liteni  of,  appointment  of,  Judge  may  require  (o.  50, 

r.  31)          201 

money  recovered  by,  how  dealt  with  (o.  21,  r.  11)                          . .  122 

notice  of  judgment,  manner  of  service  of,  on  (o.  15,  r.  40)             . .  103 

writ  of  summons,  service,  of,  on  (o.  9,  r.  5)           . .           • .           •  •  88 
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MALICE— 

pleading  (o.  18,  r.  20) 


MANDAMUS— 

actionof  [8.  ^  (14)] 

claim  (o.  49,  r.  1) 
judgment  for  plaintiff  in,  upon  terms  (o.  49,  r.  2) 
mandamus  to  be  by  judgment  or  order  (o.  49,  r.  3) 

writ  of  mandamus  not  to  be  issued  (o.  49,  r.  3) 
carried  out,  may  be,  at  expense  of  disobedient  party  (o.  38,  r.  27) 

grant  of  [s.  24  (14)  ]  

interlocutory  application  for  (o.  24  (14) ;  (o.  46,  r.  7) 
Orders  applicable  to  (o.  61,  r.  2)  . . 

MABKING- 

causes,  ^.,  with  name  of  Judge  (o.  5,  r.  11) 
documents  with  reference  to  the  record  (o.  66,  r.  3^ 
renewed  writ  of  summons,  of  (o.  8,  r.  1)  . . 

MARRIAGE- 

action  not  to  abate  on,  when  [o.  16,  r.  1]  . . 

MARRIED  WOMAN- 

actions  by  and  against  [o.  15,  r.  15] 

execution  against  husband,  on  or  by  [o.  38,  r.  21  [b] 

service  of  writ  of  summons,  on  [o.  9,  r.  3] 

MASTERS— 

accounts  to  be  taken  by  [o.  32,  r.  28] ;  [o.  50,  r. 
affidavits  may  be  taken  by  [o.  32,  r.  30]  . . 
appointment  of  [s.  46] 
as  Masters  in  Chancery  [s.  47] 

taxing  officers  [s.  46] 
case  stated  by,  on  reference  to  [o.  32,  r.  32] 
confirmation  of  report  of  [o.  32,  r.  36] 
delay  in  prosecution  of  reference  before  [o.  30,  ] 

report  of  [o.  30,  r.  10] 
fees  of  [o.  32,  r.  37]— App.  N.  6    . . 
inquiries  to  be  made  by  £o.  32,  r.  26] ;  [o.  60,  r. 
notice  by,  of  report  being  filed  [o.  ^,  r.  36] 
objections  to  report  of  [o.  32,  r.  36] 
powers  of  [o.  32,  r.  30] ;  [o.  50,  r.  8] 
reference  to  [o.  32,  r.  26] ;  [o.  60,  r.  27]    . . 

appointment  to  proceed  on  [o.  32,  r.  28] 

evidence  on  [o.  32,  r.  29] 

proceedings  on  [o.  82|  r.  29]  . «  » . 

60 
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MASTERS— Continued. 

report  of  [o.  32,  r.  34] ;   [o,  50,  r.  18]  149. 

objections  to  [o.  32,  r.  36] 

registry,  to  be  filed  in  [o.  32,  r.  34]  ;  [o.  66,  r.  8]  . .  149, 

form  of,  where  accounts  referred— App.  L.  16 

interest,  computation  of,  as  to  [o.  32,  r.  26]   . . 

witnesses,  power  to  summon  [o.  32,  r.  30 ;  o.  60,  r.  28]  . .  148, 

MATTER- 

meaning  of  [s.  3] 

MATTERS  ARISING  PENDING  ACTION  [o.  23] 

MEMORANDA  ON  WRIT— 

notice  to  defendant  of  manner  and  place  of  appearance  [o.  3,  r.  2]. 
that  upon  payment  proceedings  will  be  stayed 

[o.8.r.3] 

taxation  of  costs  [o.  3,  r.  3] 
time  of  service  [o.  3,  r.  1] 

MERGER— 

in  law,  no,  except  in  equity  [s.  24,  ss.  9]  . . 
MESNE  PROFITS.    See  L.vnd. 

MISJOINDERS.    See  Parties  ;  Joinder  of  cause  of  Action. 
MISREPRESENTATION— 

particulars  of,  when  necessary  in  pleading  [o.  18,  r.  6]     . . 
MONEY- 

payment  of,  action  for  [o.  13,  r.  1] 

defence  by  denial  in  [o.  20,  r.  3]    . . 

MONTH- 

Rules  of  Supreme  Court,  in,  means  calendar  month  [o.  67,  r.  1]  . . 
MORTGAGE- 

mode  of  carrying  out,  when  ordered  by  Court  [o.  47,  r.  2] 
MORTGAGEE— 

application  for  delivery  of  possession  by  [o.  60,  r.  17] 
may  sue  in  own  name  only  [s.  24,  ss.  10] . . 
costs  of  [o.  68,  r.  1] 

MORTGAGORS  AND  MORTGAGEES- 

action  by  mortgagee  to  recover  possession  [s.  148] 
payment  of  prinoipal  and  interest  [s.  148J 


201 
149 
219 
386 
149 
201 
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MORTGAGORS  AND  MORTGAGKES-Continubd, 

reoonveyanoe  by  mortgogee  upon  [s.  148]  . .           44 

powers  of  Court  [s.  150]  . .           . ,            . .           . ,  . ,           45 

proceedings  where  right  to  redeem  is  disputed  [s.  140]     . ,  . ,          45 

MOnON- 

adjoumment  of  hearing  of  [o.  48,  r.  7]     . .           , .           . ,  , .         104 

when  necessary  party  not  served  with 

notice  [o.  48,  r.  6]             . .  . .          104 

appeal  to  be  by  [o.  54,  r.  1]  215 

application  to  Court  to  be  by  [o.  48,  r.  1]              . .           . .  . .         103 

evidence  on,  to  be  by  affidavit  [o.  48,  r.  4]             . .            . .  . .          103 

ex  parte,  in  what  cases  allowed  [o.  48,  r.  3]  103 

interlocutory,  affidavit  on  [o.  34,  r.  3]      . .  . .          156 

Judge  in  Court,  application  to,  to  be  by  [o.  48,  r.  1]         . .  103 

new  trial,  for  [s.  27].    See  New  Trial  . .                        . .  14 

notice  of,  dismissal  of  motion  where,  not  duly  given  [o.  48,  r.  6]  . .  104 

grounds  of  application  when  to  be  stilted  in  [o.  48,  r.  4]  103 

leave  for  service  of,  with  writ  [o.  48,  r.  0]      . .  . .          104 

length  of  [o.  48,  r.  6]  103 

rolls,  to  strike  off  [o.  48,  r.  4]  . .          103 

length  of  [o.  48,  r.  5] 103 

service  of,  on  defendant  who  has  not  appeared  [o.  48,  r.  8]  104 

writ  of  summons  with  [o.  48,  r.  0]  104 

order  on,  date  of  [o.  48,  r.  11]      . .                         . .  104 

rule  nisi,  for,  no,  in  certain  cases  [o.  48,  r.  2]       . ,            . .  . .          103 

MOTION  FOR  JUDGMENT— 

default  in  delivering  defence  [o.  26,  r.  14]             . .            . .  . .          120 

by  one  of  several  defendants  [o.  26,  r.  15]  . .          120 

inference  of  fact.  Court  may  draw,  upon  [o.  36,  r.  8]        . .  162 

issues,  etc.,  may  be  directed  on  [o.  36,  r.  8]  . .          162 

where  ordered  to  be  determined  [o.  86,  r.  5]  . .            . .  162 

some  only  determined  by  leave  of  Court  [o.  36,  r.  6  162 

judgpnent  of  Com-t  to  be  obtained  by,  when  [o.  36,  r.  1]  . .  161 

where  wrong  [o,  86,  r||  3]  161 

on  finding  of  jury  [o.  36,  r.  2]  161 

setting  down,  nfter  expiration  of  one  year  [o.  36,  r.  7]    . .  162 

NEGOTIABLE  INSTRUMENT— 

indorsement  of,  by  order  of  Court  (s.  22)  . .             g 

NEW  TRIAL- 

application  for,  to  be  by  notice  of  motion  (o.  35,  r.  3)  160 

case  may  be  finally  disposed  of,  on  (s.  27)                           . .  . .           14 

grounds  for  granting  (o.  35,  r.  6)              . .            . ,            . .  iqq 
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NEW  TRIAL— CONTINUKD. 

motion  for,  g^unds  of,  to  bo  stated  in  notice  of  motion  (o.  36,  r.  3) 
notice  of,  amendment  of  (o.  35,  r.  6) . . 
contents  of  (o.  35,  r.  3)     . . 
time  for  service  of  (o.  85,  r.  4) 
set  aside  verdict,  or  to  (o.  86,  r.  2) 
trial  with  jury,  in  case  of  (o.  35,  r.  2) 
without  jury,  in  case  of  (o.  36,  r.  1) 
order  for,  on  any  one  of  several  questions  (o.  36,  r.  7) 
rule  nm,  for,  abolished  (o.  35,  r.  8) 

NEXT  FRIEND.    See  Infant. 

consent  of,  to  procedure  (o.  15,  r.  20) 

when  added  as  plaintiff  (o.  15,  r.  12) . . 
discovery  by  and  against  (o.  28,  r.  30) 
written  authority  of,  to  act  as,  must  be  filed  (o.  15,  r.  19) 

NBXT'OF-KIN- 

administration  at  instance  of  (o.  15,  r.  30) 
representation  of  (o.  15,  r.  29) 

NON-COMPLIANCE  (EFFECT  OF).    See  Irregularity. 

NON-JOINDER.    See  Parties, 

NOT  GUILTY- 

plea  of  [o.  18,  r.  10] ;  [o.  20,  r.  18]  

NOTICE- 

appeals,  of.    See  Appeals. 

assigp:iment  of  debt  or  chose  in  action,  of,  when  necessary,  [s.  21  (11)  ] 

creditors,  to.    See  Creditors. 

judgment,  of.    See  Judgment  (or  order). 

motion,  of.    See  Motion. 

payment  into  Court,  of  [o.  21,  r.  4] 

sheriff,  to,  to  return  writ  or  bring  in  body  [o.  48,  r.  10]    . . 

taxing  costs,  of  [o.  58,  r.  18] 

third  party,  to.    See  Third  Party. 

trial,  of.    See  Trial. 

writ  of  summons,  of,  when  to  be  served  out  of  the  jurisdiction 

[o.  11,  r.  5] 

mode  of  giving  [o.  11,  r.  6]     . . 
writing,  to  be  in  [o.  59,  r.  1] 

OATH- 

administration  of,  by  clerk  (s.  89) 

examiner  (o.  33,  r.  19) 
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160 
160 
160 
160 
160 
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161 
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OATH— Ck)NTlNURD, 

administration  of ,  by  Master  (o.  32,  r.  30)    (o.  60,  r.  28)  .. 

taxing  master  (o.  58,  r.  27  [11] ) 
affirmation,  includes  (s.  3) 
statutory  declaration,  includes  (s.  8) 

OFFICE  COPIES.    See  Copies. 

authentication  of,  by  seal  of  Court  (o.  56,  r.  2)     . . 
evidence,  admissible  in  (o.  83,  r.  3) ;  (o.  65,  r.  2) . . 
marking  (o.  50,  r.  4  [a]  )  . . 
production  of,  by  party  taking  (o,  50,  r.  4  [b] ) 

OFFICERS  OF  THE  COURT  (s.  30-56) 

ORDER.    See  Judgment  (or  order). 

ORIGINATING  SUMMONS- 

accounts,  where  no,  or  insufficient,  rendered,  order  for,  on  (o.  50, 

r.a4[a]) 

adjournment  of  (o.  50,  r.  11) 

into  Court  or  chambers  (o.  50,  r.  12)  . . 
administration  of  estate  of  deceased  person,  creditor,  by  (o.  50, 

r.  24  [a]  ) 

general  (o.  50,  r.  15)  . . 

judgment  for,  not  obligatory  on  (o.  50,  r.  23) 

order  upon,  where  no,  or  insufficient,  accounts  rendered  (o.  50, 

r.24[a]) 

partial  (o.  50,  r.  14)    .. 
administration  of  trust,  for  creditor,  by  (o.  54,  r.  24  [a] ) 
general  (o.  50,  r.  15)  . . 

judgment  for,  not  obligatory  on  (o.  50,  r.  23) 
order  upon,  where  no,  or  insufficient  accounts  rendered  (o.  50, 

r.  24[a]) 

partial  (o.  50,  r.  14)  . . 
appearance  to  (o.  50,  r.  7) 
attendance  under  (o.  50,  r.  7) 

failure  of,  proceedings  ex  parte  on  (o.  50,  r.  8) 
reconsideration  on  (o.  50,  r.  0) 

costs  of  (o.  50,  r.  0) 
further,  where  summons  not  disposed  of  (o.  50,  r.  11) 
costs  occasioned  by  non-attendance  on  (o,  50,  r.  10) 
determination  of  matter  relating  to  administration  of  deceased 

person  or  trust  without  administration  for  (o.  50,  r.  14) 
evidence  on  (o.  50,  r.  20) . . 
ex  parte  proceedings  on  (o.  50,  r.  8) 

further  consideration  on  (o.  59,  r.  8) 
foreclosure  ox  redemption,  for  (o.  50,  r.  17) 
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ORIGINATING  SUMMONS-Continukd. 

persons  to  be  served  with  (o.  50,  r.  18)  ... 

relief  that  may  be  claimed  in  (o«  50,  r.  17) 

form  of  (o.  50,  r.  6)  . .  . ,  : . 

further  consideration  on  (o.  50,  r.  11) 

issue  of  (o.  50,  r.  5) 

judgment  on  (o.  50,  r.  21) 

carriage  and  service  of  (o.  50,  r.  22) 
marking  of  (o.  50,  r.  25)  . . 
meiming  of  (o.  50,  r.  5)    . . 
possession,  delivery  of,  for  (o.  50,  r.  17)  . . 
preparation  of  (o.  50,  r.  5) 
i*e-hearing  of  (o.  50,  r.  9) 
sealing  of  (o.  50,  r.  5) 
service  of  (o.  50,  r.  6) 

executor,  administrator  or  trustee,  where  taken  out 

r.  16a) 

other  person  than  (o.  50,  r.  16b) 
several  matters  may  be  included  in  one  (o.  50,  r.  12) 

PAPER- 

foolscap  to  be  used  for  accounts,  etc.  (o.  59,  r.  2) . . 

PARTICULARS- 

further  and  better  (o.  18,  r.  6) 

order  for  (o.  18,  r.  6) 

pleading,  in,  when  necessary  (o.  18,  r.  5). . 

time  for  pleading  after  delivery  of  (o.  18,  r.  7)     . . 


by  (o.  50, 


109 
199 
196 
197 
196 
199 
199 
200 
196 
199 
196 
196 
196 
196 

196 
199 
197 


111 
lU 
111 
Ul 


PARTIES- 


changeof  (o.  16).. 

generally  (o.  15,  rr.  1-14) 

paupers,  proceedings  by  or  against  (o.  15,  rr«  21-28) 

persons  under  disability  (o.  15,  rr.  15-20) 

third  party  procedure  (o.  15,  rr.  43-50) 

trusts,  execution  and  administration  of,  in  (o.  15,  rr.  29-42) 

absence  of,  power  to  approve  compromise  in  (o.  15,  r.  10) 

addition  of,  devolution  of  interest  on  (o.  16,  r.  2) . . 

plaintiffs  (o,  15,  r.  2) . . 
administration,  actions,  in.    See  Administration. 
alternative  claims  against  (o.  15,  rr.  4-7) 
beneficiaries,  who  to  represent  (o.  15,  r.  8) 
chambers,  in,  attendance  of.    See  Ohambbrs. 
change  of,  by  death,  etc.    See  Change  op  Parties. 
counter-claim,  defendant  may  obtain  benefit  of,  though  co-plain 
tiff  improperly  joined  (o,  15,  r.  3) 


106 

96-98 

100 

90 

103-105 

101-108 

97 

106 

06 

96,07 
07 


96 


Digitized  by 


Google 


INDEX. 


477 


PABTIES— Continued. 

defendants,  added,  service  of  amended  writ  on  (o.  15,  rr.  12, 14)  .  tiS 

interested  in  all  relief  prayed  for,  need  not  be  (o.  15,  r.  5)      . .  07 

jointly  or  severally  liable  (o.  15,  it.  4,  6)         . .  . .  . .      96,  97 

striking  out  and  adding,  as  (o.  15,  r.  12)  .  98 

application  for  (o.  15,  r.  13)           . .            . .  98 

who  may  be  joined  as  (o.  15.  r.  4)  96 

doubt  as  to  (o.  15,  rr.  2, 7)  . .  . .  :  . .      96, 97 

executors  and  admin istnitors  to  be  the  only,  on  adjudication  of 

claims  in  administi^ation  actions  (o.  15,  r.  42)  . .  . .  108 

foreclosure  action,  in  (o.  15,  r.  8) . .            . .  . .  . .  97 

infant  plaintiffs  and  defendants  (o.  15,  r.  15).    See  Infant  . .  99 

joinder  of,  as  plaintiffs  (o.  15,  r.  1)                         . .  . .  . .  96 

legal  personal  representative,  where  no  (o.  15,  r.  41)  . .  . .  103 

lunatics  as  (o.  15,  r.  16).    See  Lunatic    . .            . .  . .  . .  99 

married  woman  suing  and  being  sued  (o.  15.  r.  15)  99 

misjoinder  of,  as  defendants  (o.  15,  r.  4) . .            . .  . .  . .  96 

not  to  defeat  action  (o.  15,  r.  12)        . .  . .  . .  98 

plaintiff,  has  no  effect  on  counter-claim  (o.  15,  r.  8)  . .  96 

non-joinder  of,  not  to  defeat  action  (o.  15,  r.  12) . .  . .  . .  98 

numerous,  having  same  interest  (o.  15,  r.  9)          . .  . .  . .  97 

partners.    See  Partners, 

pauper  as.    See  Pauper. 

plaintiffs,  consent  of  next  friend  added  as  (o.  15,  r.  12)  . .  . .  98 

person  added  as  (o.  15,  r.  12)        . .            . .  . .  . .  06 

doubt  as  to  (o.  15,  rr.  2,  7)       . .  . .  . .  . .  . .      96,  97 

mistakes  as  to  (o.  15,  r.  2)       . .                         . .  . .  . .  96 

striking  out  and  adding,  as  (o.  15,  r.  13)          . .  . .  . .  98 

substituting  or  adding  (o.  15,  r.  2)     • .            , .  •  •  •  •  96 

who  may  be  joined  as  (o.  15,  r.  1)       . .            . .  96 

probate  actions,  in,  former  rules  as  to,  to  be  in  force  (o.  15,  r.  11) .  98 

property,  in  actions  for  protection  of  (o.  15,  r.  33)  . .  . .  102 

representative  capacity  of  (o.  15,  r.  8)       . .  . .  . .  97 

service  out  of  the  jurisdiction  on  necessary  or  proper  (o.  11,  r.  1  [g])  90 

striking  out  and  adding  (o.  15,  r.  12)        . .            . .  . .  . .  98 

substitution  of  plaintiffs  (o.  15,  r.  2)         . .            . .  . .  . .  96 

third.    See  Third  Party. 

trusts,  in  action  for  execution  of  (o.  15,  rr.  29-42).    See  Trusts  . .  101-108 

PARTITION- 

appearance,  proceedings  upon  (s,  127)     . .           . .  • .  •  •  80 

application  for  sale  in  lieu  of  (s.  131)        . .           . .  .  •  . .  40 

leave  to  bid  at  sale  (s.  133)     . .            . .           . .  . .  . »  40 

claim  for,  attached  to  writ  of  summons  (s.  123)  . .  . .  •  •  88 

infant's  estate  affected  by  (s,  128)             . .           . .  . .  . .  89 

judgment  for,  in  default  (s.  124)  . .           . .           . .  • .  . .  88 

may  be  s«t  aside  on  application  (s%  126)          « »  . .  « «  38 
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PARTITION— Continued. 

judgment,  registration  of  (s.  129) 

order  for,  upon  default  of  appearance  (s.  124) 

directed  to  sheriff  (s.  124) 
parties  to  suit  (s.  135) 
sale  ordered  on  application  for  (s.  130) 
second  ordered  when  first  unjust  (s.  126) 
unsound  mind,  persons  of,  affected  by  (s.  128) 
valuation  of  property  with  a  view  to  purchase  (s. 

rent  charge  (s.  134)    . . 

PARTNERS— 


132) 


actions  between  a  firm  and  one  or  more  of  its  members  (o.  44,  r.  10) 

firms  having  one  or  more  member  in  common 

(o.  44,  r.  10) 

by  or  against  (o.  44,  r.  1) 

dissolution  of  firm  before  issue  of  writ  (o.  44,  r.  3) 
appearance  by  (o.  44,  r.  5) 

peinson  having  control  of  business  (o.  44,  r.  6j 
under  protest  (o.  44,  r.  7) 
debts,  owing  by,  attachment  of  (o.  44,  r.  9) 
denial  of  constitution  of  firm  in  defence  (o.  20,  r.  5) 

position  as  (o.  44,  r.  7) 
discovery  of  names  and  addresses  of  (o.  44,  r.  1)  . . 
application  for,  by  summons  (o.  44,  r.  1) 
demand  in  writing  for  (o.  44,  r.  2) 
staying  proceedings  in  default  of  (o.  44,  r.  2). . 
execution  of  judgment  against  (o.  44,  r.  8) 

leave  to  issue,  when,  required  (o.  44,  r.  8) 
firm,  application  of  rules  as  to,  to  person  trading  as  a,  oi  not  in 

own  name  (o.  44,  r.  11 ) 
judgment  or  order  against  firm,  enforcing  (o*  44,  r.  8) 

claim  to  issue  execution  on,   against    another   as  being 

(o.  44,r.8).. 
trial  of  liability  in  case  of  (o.  44,  r.  8) 

effect  of,  against  partner  out  of  the  jurisdiction  (o.  44,  r.  8) 
names  and  addresses  of,  to  be  given  when  suing  or  sued  as  firm 

(o.  44,  r.  1) 
service  of  writ  on  (o.  44,  r.  3) 

notice  in  what  capacity  served  (o.  44.  r.  4) 

person  not  a  (o.  44,  r.  7) 

when  partnership  dissolved  (o.  44,  r.  3) 

some,  out  of  the  jurisdiction  (o.  44,  r.  8)  . . 


PAUPER- 


actions  by  and  against  (o.  15,  r.  21 ) 
ajpplication  by,  for  leave  to  sue  as  (o.  16,  r«  22) 


38 
38 
91 
40 
39 
39 
40 
40 


175 

175 
173 
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174 
174 
174 
175 
116 
174 
173 
173 
173 
173 
175 
175 

176 
175 

175 
175 
175 

173 
174 
174 
174 
174 
174 
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PAUPER—OONTINUED. 

costs  of,  to  be  taxed  (o.  15,  r.  28) 
counsel,  assignment  of,  to  (o.  15,  r.  24) 
Court  fees,  not  liable  for  (o.  15,  r.  23) 
fees,  etc,,  gfiven  by,  effect  of  (o.  15,  r.  25) 

not  payable  by  (o.  15,  r.  25)    . . 
solicitor,  assignment  of,  to  (o.  15,  r.  24) 

duty  of,  on  (o.  15,  r.  27) 
when  person  may  sue  and  be  sued  as  (o.  15,  r.  21) 

PAYMENT- 

pleaded,  must  be,  if  ground  of  defence  (o.  18«  r.  13) 
PAYMENT  INTO  COURT.    See  Payment  oitt  op  Coubt. 

acceptance  of  sum  paid  in  (o.  21,  r.  6  [a] ) 

before  defence  (o.  21,  r.  7) 
notice  of  (o.  21,  r.  7) 
form  of  (o.  21,  r.  7) 

notice  of  (o.  21,  r.  6  [b]  ) 
form  of  (o.  21,  r.  6  [b] ) 
admiralty  actions  in,  by  Sheriff  after  sale  (o.  45,  r.  3S) 
admissions  on  (o.  21,  r.  1) 

appropriation  in  defence  imder  Order  13  (o.  21,  r.  10) 
bond  under  8  &  9  Will.  3,  c.  11,  in  action  on  (o.  21,  r.  1) 
consolidated  actions,  in  (o.  21,  r.  8) 
costs  after  (o.  21,  rr.  6  [a]  7) 
counterclaim  in  answer  to  (o.  21,  r.  9) 
debt  or  damages,  in  action  for  (o.  21,  r.  1) 
defence,  to  be  signified  in  (o.  21,  r.  2) 
defendant  may  make,  after  defence  by  leave  (o.  21,  r.  1) 

before  defence  (o,  21,  r.  1) 

with  defence  (o.  21,  r.  1) 
denial  of  liability,  with  (o.  21,  r.  1) 

libel  or  slander  actions,  in,  no  (o.  21,  r.  1) 

rules  as  to  (o.  21,  r.  6) 

effect  of  (o.  21,  r.  1)         

enforcing  order  for  (o.  38,  r.  4) ;  (o.  39,  r.  6) 

jury,  no  commimication  of,  to  be  made  to  (o.  21,  r.  16) 

lien,  to  release,  where  claimed  (o.  46,  r.  9) 

money  of,  recovered  by  infant  or  person  of  unsound  mind  (o,  21, 

rr.  11&12)  

notice  of  (o.  21,  r.  4) 

form  of  (o.  21,  r.  4)    . . 
plaintiff,  by,  in  answer  to  counterclaim  (o.  21,  r.  9) 
practice  as  to  (o.  21,  r.  13) 
regulations  as  to,  power  to  make  (s.  276  [2] ) 
satisfaction,  by  way  of  (o.  21,  r.  1) 
61 
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112 


120 
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PAYMENT  INTO  COUBT-Continued. 

acceptance  of  (o.  21,  rr.  6  [a]  7)  . .  ..  120, 121 

counterclaim  of  (o.  21,  r,  9)  . .            . .            . .                         . .  121 

tender,  before  action,  with  plea  of  (o.  21,  r.  3)  119 

time  for  (o.  21,  r.  1)         . .            . .            . .            . .                         . .  119 

under  Order  13,  appropriation  of  (o.  21,  r.  10)                    . .  121 

PAYMENT  OUT  OF  COURT- 

acceptance  of  sum  paid  in,  on  (o.  21,  r.  6  [a]  )                    . .  120 

before  defence,  notice  of,  form  of  (o.  21,  r.  7)                            . .  121 

notice  of  (o.  21,  ir-  6  [b]  )        . .            . .            . .            . .            . .  120 

form  of  (o.  21,  r.  6  [b] ) 120 

admiralty  actions  in,  notice  to  prevent  (o.  45,  r.  18)  180 

defendant,  to  (o.  21,  r.  6  [c]  ) 121,  122 

money  recovered  by  infant,  &c.,  (o.  21,  rr.  11  ds  12)  . .  121, 122 

order  for,  when  required  (o.  21,  rr.  6  fc]  10-14)  120, 121,  122 

practice  as  to  (o.  21,  r.  12)                                        . .            . .            . .  122 

reg^ations  as  to  power  to  make  (s.  275,  as.  2)      . .                         . .  79 

stay  of  proceedings,  upon  (o.  21,  r.  6  [a] )                           . .           . .  120 

PENAL  ACTION— 

leave  to  compound  (o.  46,  r.  14)    . .                         . .            . .            . .  180 

King's  half  of  composition  in,  payment  of  (o.  46,  r.  16)     . .            . .  189 

order  for,  undertaking  to  pay  in  (o.  46,  r.  15)              . .            . .  180 

PENDENTE  LITE— 

assignment,  creation  or  devolution  of  estate  or  title  (o.  16,  rr.  1-3)  106 

income,  allowance  of  (o.  46,  r.  10)              . .            . .            . .            . .  189 

PERFORMANCE— 

pleaded,  must  be,  if  ground  of  defence  (o.  18,  r.  18)           . .  112 
PERISHABLE  ARTICLES.    See  Goods. 

PERJURY- 

before  arbitrator,  etc.  (s.  209)       . .            . .            . .            . .            . .  60 

PERPETUATING  TESTIMONY- 

action  for  (o.  33,  r.  34) 166 

Attorney-General  may  be  defendant  (o.  38,  r.  85)       . .           . .  166 

trial,  not  to  be  set  down  for  (o.  36,  r.  37)        . .                         . .  166 

witnesses  cannot  be  examined  for,  unless  action  commenced 

(o.  35,  r.  36)  186 

PERSONS  OF  UNSOUND  MIND.    See  Lunatic. 

PETITION.    See  Crown  Grant ;  Claims  against  thb  Government; 
Insolvency. 
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PBTinON— CONTINUBD. 

coats  of  reepondent  to,  objection  to  (o.  58,  r.  27  [7] 

tender  of,  on  service  of  (o.  58,  r,  27  [7] ) 
reference  to  record  on  (o.  55,  r.  8) 
Begistry,  to  be  filed  in  (o.  56,  r,  8) 
service  of,  time  for  (o,  48,  r.  12)  . . 

PETITIONER— 

meaning  of  (s.  3) 

PLAINTIFF.    See  Partibs. 

consent  of,  where  added,  as  next  friend  (o.  15,  r.  12) 
joinder  of  causes  of  action  by  (o.  17,  r.  1) 
judgment  for  one  or  more  of  several  (o.  15,  r.  1)  . . 
meaning  of  (s.  8) . . 
substitution  or  addition  of  (o.  15,  r.  2)     . . 

PLEADING- 

generally  (o.  18) 

statement  of  claim  (o.  10) 

defence  and  counter-claim  (o.  20) 

reply,  etc.  (o.  22) 

matters  arising  pending  action  (o.  28) 

default  of  (o,  26)        

amendment  of  (o.  27) 
abatement,  plea  in,  no  (o.  20,  r.  19) 
admissions  in  (o.  18,  r.  11).    See  Admissions 
allegations  of  fact  in,  denials  of,  must  not  be  evasive  (o.  18,  r.  17) 

not  denied,  taken  to  be  admitted  (o.  18,  r.  11) 
amended,  pleading,  to  (o.  27,  r.  5) 
breach  of  trust  (o.  18,  r.  5)  : 

close  of  (o.  22,  r.  5) 

default  of  pleading,  by  (o.  26,  r.  16)    . . 
collision,  in  an  action  for  damage  by.    See  Adbcibalty  Action. 
conditions  precedent  to  be  distinctly  specified  (o.  18,  r.  12) 
contract,  etc..  bare  denial  of,  construction  of  (o.  18,  r.  18) 

implied,  from  letters,  etc.  (o.  18,  r.  22) 
coimter-claim.    See  Counter-claim. 
dates,  etc,,  in,  to  be  in  figures  (o.  18,  r.  3) 
default  of.    See  Default  op  Pleading. 
delay,  matters  which  tend  to  (o.  18,  r.  28) 
delivery  of  (o.  18,  r.  1)     . . 

betvreen  parties  (o.  18,  r.  9)   . . 

date  of,  etc.,  to  be  marked  (o.  18,  r.  9) 

filing,  by,  if  no  appea]*ance  entered  (o.  18,  r.  8) 

mode  of  (o.  18,  r.  8)  . , 


220 
219 
219 
194 


96 

108 

96 

2 

96 


110 
114 
116 
122 
128 
126 

lao 

118 
112 
113 
112 
130 
111 
128 
129 

112 
118 
114 

110 

114 
110 
111 
111 
111 
111 


Digitized  by 


Google 


482 


INDEX, 


PLEADING— OoNTiNUBD. 

time  for,  after  delivery  of  particulars  (o.  18,  r.  7) 
denial  in,  contract,  of  vo.  18,  r.  18) 

evasive,  must  not  be  (o.  18,  r*  17) 

general,  not  sufficient  (o.  18,  r.  15)     . . 

implication,  by  (o.  18,  r.  11)  . . 

joinder  of  issue,  by  (o.  18,  r.  16) 

of  allegations  of  fact  to  be  specific  (o.  18,  rr.  11, 16) 
documents,  effect  of,  to  be  stated  briefly  in  (o.  18,  r.  1©) 
embarrassing  matter  in  [o.  18,  r.  26] 
enlargement  of  time  for  delivering,  amending  or  filing  [o.  67, 

rr.  6,  6]      . . 
evidence,  not  to  contain  [o.  18,  r.  8] 
facts  relied  on,  to  contain  [o.  18,  r.  3] 

showing  illegality,  should  raise  [o.  18,  r.  13]  . . 
filing,  where  no  appearance  entered  [o.  18,  r.  8]  . . 
form  of  [o.  18,  r.  3] 

no  technical  objection  to,  for  want  of  [o.  18,  r.  25] 
fraud  [o.  18,  r.  6] 

should  raise  [o.  18,  r.  13] 
fraudulent  intention  [o.  18,  r.  20] 
general  issue  [o.  18,  r.  15] 
implied  contract  or  relation  [o.  18,  r.  22] . . 
inconsistent,  not  allowed  [o.  18,  r.  14]      . . 
joinder  of  issue  (o.  18,  r.  16) 

no  other  than,  after  reply,  without  leave  (o.  22,  r.  2) 
knowledge  (o.  18,  r.  20)    . . 
land,  in  action  for  recovery  of,  where  title  need  not  bj  pleaded 

(o.  20,  r.  20)  

law,  presumption  of  (o.  18,  r.  23) 

malice  (o.  18,  r.  20)  

marking  of  (o.  18,  r.  9)     . . 

material  facts,  to  contain  (o.  18,  r.  3) 

matters  arising  pending  the  action  (o.  23) 

which  show  action  not  maintainable  (o.  18,  r.  13) 
meaning  of  (s.  3) 

mind,  condition  of  (o.  18,  r.  20)    . . 
misrepresentation  (o.  18,  r.  6) 
new  assignment,  not  to  be  used  in  (o.  22,  r.  6) 

g^und  of  claim  to  be  raised  by  amendment  (o.  18,  r.  14) 
not  guilty  by  statute,  plea  of  (o.  18,  r.  10) 

effect  of  (o.  18,  r.  10)  

notice  as  a  fact  (o.  18,  r.  21) 

paragraphs,  to  be  divided  into  (o.  18,  r,  3) 

particulars  to  be  stated  in,  when  (o.  18,  r.  5).    See  Particulars 

payment  into  Court  (o.  21,  r.  2)    . . 

performance  (o.  18,  r,  13) 
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PLEADING— COKTINITBD. 

point  of  law  may  be  raised  by  (o.  24,  r.  2) 
prejudice,  matters  which  may  tend  to  (o.  18,  r.  26) 
presumption  of  law  Co.  18,  r.  23)  . . 
prolix,  costs  of  (o.  18,  r.  1) 
must  not  be  (o.  18,  r.  1) 
prohibition,  in  (o.  61,  r.  8) 
release,  should  raise  (o.  18,  r.  13) 
scandalous  matter  in  (o.  18,  r.  26) 
service  of.    See  Sbrvicb. 
setoff.    See  Set-off. 
signature  to  (o.  18,  r.  3)  .  • 
special  allowances  for  (o.  68,  r.  27)  (1)     . . 
Statute  of  Frauds  (o.  18,  r.  13)    . . 

Limitations  should  raise  (o.  18,  r.  13) . . 
striking  out,  where  no  reasonable  cause  of  action  or  answer  dis- 
closed (o,  24,  r.  4) 
subsequent  to  reply  (o,  22,  r.  2)    . . 

time  for  (o.  22,  r.  3) 
tender  before  action  (o.  21,  r.  3)  . . 
undue  influence  (o.  18,  r.  6^ 
unnecessary  matter  in  (o.  18,  r.  26) 

costs  of  (o.  18,  r.  26) 
wUful  default  (o.  18,  r.  6)  

P0S8BSSI0N- 

application  for,  in  case  of  mortgage  or  charge  (o.  60,  r.  17) 
land,  in  actions  for  recovery  of,  pleading  (o.  20,  r.  20) 
mortgagor  may  sue  for,  in  own  name  only  (s.  24)  (10) 
vessel,  of,  action  for.    See  Admiralty  Action 
writ  of  (o.  42)     . . 

how  obtained  (o.  42,  r.  2) 

land,  possession  of,  judgment,  for,  enforced  by  (o. 
(o.  42,  rr,  1,  2) 

separate,  for  costs  (o.  42,  r.  3) 


38,  r.  6) 


124 
114 
114 
110 
110 
241 
112 
114 


110 
228 
112 
112 

124 
123 
123 
119 
111 
114 
114 
111 


109 

118 

12 

172 
172 


166,  172 
172 


PRINCIPAL  ACT— 

meaning  of  (s.  3) 
PRINTING— 

cost  of,  directions  of  Court  as  to  (o.  60,  r.  4)  (i)   . . 

where  proceedings  important  or  voluminous  (o.  50,  r.  4)  (i) 

PRIVY  COUNCIL- 

Appeal  to,  from  Judgment  of  Court  (s.  26)  , ,  , , 


239 
239 


14 
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PROBATE  ACTIONS— 

appearance  in,  intervener,  by  (o.  12,  r.  8) 

affidavit  of  (o.  12,  r.  8) 
default  of  pleading  in  (o.  26,  r.  13) 
meaning  of  (a.  3) 

notice  to  prove  will  in  solemn  form,  in  (o.  20,  r.  17) 
parties  to  (o.  15,  r.  11)     . . 
service  out  of  the  jurisdiction  in  (o.  11,  r,  2) 
statement  of  claim,  denial  of  defendant's  interest  in  (o.  10,  r.  5) 


129 
2 

118 
08 
00 

115 


PROBATES  AND  ADMINISTRATIONS- 

absence  of  executor  (s.  185;  . .  •  • 

accounts  of  executor  or  administrator  (s.  180)     •  • 
application  for,  by  petition  (s.  170) 

recognition  of  probate  (s.  171) 
caveat,  to,  may  be  entered  in  Registry  (s.  173)    . . 

proceedings  upon  entry  of  (s.  175)     . . 
certificate  from  Registry  (s.  174) 
creditors  to  prove  their  claims  (s.  100)     . . 
distribution  of  estate,  (s.  101) 
form  of  letters  of  probate— App.  G,  14 

administration— App.  G,  10  . 
grant  of,  to  persons  not  ordinarily  entitled  (s.  170) 
inventory  (s.  172)  . .  . .  . . 

notice  of  application  for  (s.  170)  . . 

payments  to  executor  or  administrator  to  be  binding,  (s.  188) 

petition  for  (s.  170) 

production  of  will  how  enforced  (s.  178)  . . 

proof  of  claim  by  creditor  (s.  100) 

proof  of  will  in  solemn  form  (s.  176) 

where  witnesses  dead  (s.  177) 
recognition  of  probate,  proceedings  for  (s.  183-184) 
removal  of  executor  or  administrator  (s.  185) 
renunciation  by  executor  (s.  187). . 
security  to  be  given  by  administrator,  etc.  (s.  180) 
temporary  grant,  (s.  181) 

after  grant  of,  no  other  person  may  sue  as  to  the  estate  (s.  182) 


64 
55 
50 
60 
60 
GO 
60 
66 
65 
827 


60 
60 
64 
60 
61 
66 
61 
61 
62,63 


54 
52 
52 
62 


PROCEEDINGS— 

actions,  other  than,  how  taken  (o.  1,  r.  2) 

amendment  of,  general  power  of  (o.  27,  r.  11) 

chambers,  at.    See  Chambers. 

costs  increased  by  improper,  etc.  (o.  58,  r.  27  [24]  ) 

irregularity  of,  setting  aside,  for  (o.  62,  r.  1) 

restraining.    See  Injunction. 

Bt^jr  of.    See  Stay  of  Pim)cbtoinc«« 


81 
131 

234 
242 
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PROCEEDINGS  IN  LIEU  OP  DEMURRER— 

abolition  of  demurrer  (o.  24,  r.  1) 
dismissal  of  action  in  (o.  24,  r.  3) 
point  of  law  may  be  raised  by  pleadings  (o.  24,  r.  2) 

PRODUCTION  OF  DOCUMENTS.    See  Documbnt. 

PROHIBITION  (WRIT  OF)- 

orders  applicable  to  (o.  61,  r.  2)    . . 
pleading^  in  (o.  61,  r.  3)  . . 

PROLIXITY- 

affldavits,  in  (o.  34,  r.  3)  . . 

pleadings,  in  (o,  18,  rr.  1-4) 

titles  of  o^davits,  in  (o.  34,  r.  2) . . 

PROMISSORY  NOTE- 

action  upon  (o.  13,  r»  1)]. . 

defence  in,  denial  in  (o.  20,  r.  2) 

PROPER  OFFICER- 
Meaning  of  (s.  3) 

PROPERTY— 

detention  and  preservation  of,  order  for  (o.  46,  r.  4) 

income  of,  may  be  allowed  pendente  lite  (o.  46,  r.  10) 

inspection  of,  order  for  Co.  46,  r.  4) 

interim  presei'vation  of  (o.  46,  r.  1) 

protection  of,  actions  for,  representation  of  parties  in  (o. 


15,  r.  33) 


recovery  of  specific,  other  than  land,  subject  to  lien  (o.  46,  r.  0) 

QUO  WARRANTO- 

orders  and  rules  that  apply  to  (o.  61,  r.  2) 

RECEIVER— 

accounts  of,  affidavit  verifying  (o.  46,  r.  22) 
form  of  (o.  46,  r.  22) 

appointment  for  passing  (o.  46,  r.  22) 

balances  of,  interest  on  (o.  46,  r«  20)  . . 
payment  of  (o.  46,  r.  20)  . . 

chambers,  in,  leaving  (o.  46,  r.  22) 

days  for  leaving  and  passing  (o.  46,  r.  20) 

default  in  passing  (o.  46,  r.  20) 
appointment  of  (s.  24,  ss.  [14])     . . 

equitable  relief  by  (o,  46,  r.  17).    See  Execution. 
default  by,  consequences  of  (o.  46,  r.  28)  . . 

penalty  on  (o.  46,  r.  20)  •  •  • « 
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RECEIVER— Continued. 

discharge  of  (o.  46,  r.  23). . 

equitable  relief  by  appointment  of.    See  Execution. 

interlocutory  application,  for  (s.  24,  8s.  14) 

recognizance  by,  form  of  (o.  46,  r.  18) 

salary  or  allowance  to  (o.  46,  r.  18) 

disallowance  of  (o.  46,  r.  20)  . . 
security  to  be  given  by  (o.  46,  r,  18) 

adjournment  to  chambers  to  complete  (o.  46,  r.  10) 

form  of  (o.  46,  r.  18)  . . 

RECOGNIZANCE— 

amount  levied  paid  into  treasury  (s.  154) 
forfeiture  of  proceedings  upon  (s.  151) 
application  for  rule  nisi  (s.  151)  . . 

affidavit  in  support  of  (s.  151) 
Justices  to  make  return  of  (s.  152) 

form  of— App.  G,  11  . . 
form  of  attachment  of  the  person— App.  G,  12 

attachment  of  the  property— App.  G,  13 
order  for  payment  (s.  161) 

enforceable  by  committal  or  attachment  (s.  154) 
rule  nisi  (s.  151)  . . 
receiver,  by  (o.  46,  r.  18) . . 
submission  to  jury  (».  158) 

RECONVEYANCE- 

application  for,  by  originating  summons  [o.  50,  r.  17]       . . 

RECORD— 

reference  to,  to  be  marked  on  documents  [o.  55,  r.  3] 
REDEMPTION.    See  Chambers. 

action  for  recovery  of  land,  actions  for,  when,  not  deemed 

[o.  17,  r.  2]  . .  . .  :  

application  for,  originating  summons,  by  [o.  50,  r.  17]      . . 

REFEREE.    See  Abbitration;  Arbitrator. 
ascertainment  of  damages,  by  [o.  32,  r.  40] 
account,  matters  of,  may  be  referred  to  [ss.  203,  204] 
agreement  to  refer  to  [s.  192] 
award  of,  equivalent  to  verdict  of  jury  [s.  204]     . . 
Court,  power  of  to  refer  questions  to  [s.  202] 
investigations,  local  or  scientific,  may  be  referred  to  [s.  203] 
order  of  reference  to  [s.  203] 
powers  of  [s.  204] 
references  under  order  of  Court,  to  be  to  [s.  202] .  • 


191 

13 
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190 
190 
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REFEREE— CoNTiNUBD, 

reportof  [8.202].. 

report  of,  adoption  of  [s.  202] 

remitted,  may  be  [o.  32,  r.  38  &  30]    . . 

varied,  may  be  [o.  32.  r.  38  dc  30] 
special  case  stated  by  [s.  207] 
perjury  before  [s.  200]     . . 
submission  of  question  to  Court  by  (s,  207 j 


58 
58 
140 
140 
60 
60 
60 


REFERENCE.    /S'ee  Arbitration  ;  Rbfbrbb;  Admiralty. 

REGISTRAR— 

absence  of  [s.  42] 
appointment  of  [s.  30] 
duties  of  [s.  411    . . 

as  master  [s.  45] 
taxing  officer  [s.  45] 

in  action  of  partitions  [s.  120] 
execution  of  conveyance  by  order  of  Court  [s.  23] 

REGISTRY— 

affidavits  in,  [s.  30] 

taking,  out  of  [o.  55,  r.  6] 
appearances  to  be  entered  in  [o.  12,  r.  1] . . 
change  of  solicitor,  notice  of,  to  be  filed  in  [o.  7,  r.  2] 
depositions  taken  before  examiner  to  be  transmitted  to  [o. 
documents,  date  of  filing  in,  to  be  kept  [o.  56,  r.  14] 

deposit  of,  in  [o.  65,  r,  7] 

no  subpoena  for  production  of,  from  [o.  56,  r.  6] 

renK>val  of,  from  [o.  55,  r.  6] . . 
filing  petition,  etc.,  in  [o.  56,  r.  4] 

date  of,  to  be  marked  on  [o.  55,  r.  4]  . .  ; . 

forms  to  be  used  in  [o.  55,  r.  10]  . . 
record,  not  to  be  taken  out  of  [a  55,  r.  6] 
reports,  master's,  to  be  transmitted  to  [o.  56,  r.  8] 

date  of  filing  of,  in,  to  be  entered  [o.  65,  r.  4] 

RBLATOR- 

written  authority  of,  to  act  as,  to  be  filed  [o.  15,  r.  10] 

RELIEF.    See  Plbadino. 

general,  need  not  be  claimed  in  pleading  [o.  10,  r.  2] 

REPLEVIN^    See  DzsTBBSS  and  Rbplbyht. 
62 
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REPLY- 


close  of  pleading^  by  default  in  delivery  of  [o.  26,  r.  16] 
counterclaim,  to  [o.  20,  r.  18]  I   [o.  22,  r.  4] 
time  for  [o.  22,  r.  1] 


129 

117,123 

122 


REPORT— 

accoimts  of  receiver,  on  reference  of  [o.  46,  r.  24] 

filing  of,  in  Registry  [o.  56,  r.  8J  . . 

master*s,  for  amount  for  which  final  judgment  to  be  entered 

(o.37,r.7] 

reference  to  record  on  [o.  66,  r.  3] 

RESIDUARY  LEGATEE- 

administration  at  instance  of  [o.  16,  r.  90] 

ROLLS  [STRIKING  OFF  THE]- 

notice  of  motion  for,  affidavit  to  be  sei*ved  with  [o.  48,  r.  4] 
grounds  to  be  stated  in  [o.  48,  r.  4]     . . 
length  of  [o.  48,  r.  6]  . 

RULE  COMMITTEE- 

powers  of  [s.  276] 
RULE  NISI- 

application  for,  not  to  be  made  in  certain  cases  [o.  48,  r.  2] 

RULES- 

application  of,  to  Crown  and  Revenue  cases  [o,  61,  rr.  1,  2] 
citation  of  [s.  272] 
committee  for  making  [s.  276] 
criminal  proceedings,  not  to  apply  to,  except  when  expressly  pro- 
vided lo.  61,  r.  1] 
interpretation  of  terms  in  [s.  3]  . . 
meaning  of  [s.  3] . . 

non-compliance  with  [o.  62].    See  iRRBOULARmr 
part  of  Act  [s.  272] 
publication  of  [s.  276] 
provision  as  to  making,  on  appeals  from  inferior  courts  [s.  276]  . 
where  no  provision  made  by,  English  procedure  to  i^ply  [s.  278] 


BALE- 


application  for,  in  case  of  mortgage  or  charge  by  originating 

summons  [o.  50,  r.  17]     . . 
conduct  of»  in  administration  action  fof  46»  r.  11] 

case  of  trust  estate  [o.  46,  r^  11] 
interpleader  action,  in  [o.  63»  r.  12]  . .  . .  . .  « . 


191 
210 

164 
210 


101 


108 
108 
108 


70 


108 


241 

78 
70 

241 

2 

2 

242 

78 

80 

70 

78 


100 
180 
180 
213 


Digitized  by 


Google 


INDEX. 


489 


SALK— COMTINURD. 

Jndgpe,  approbation  of,  with  [o.  40,  r.  8] 

mode  of  [o.  47,  r.  2J 

mortgaged  property,  of,  originating  summons  by  [o.  60,  r.  17] 

order  for  [o.  47,  r.  1] 

originating  summons,  by  [o.  60,  r.  17] 

out  of  Ck>urt  [o.  47,  r.  2]  . . 

declaration  in  order  for  [o.  47,  r.  2] 

not  to  be  authorized  unless  all  parties  before  Court  or  bound 
[o.47,r.2] 
possession,  delivery  of,  to  purchaser  after  [o.  47,  r.  1] 

SAMPLBS- 

taking  of,  may  be  ordered  [o.  46,  r.  4] 
SEAL- 

Court,  of  [o.  66,  r.  1] 

SECURITY  PUR  COSTS— 

amount  of  [o.  68,  r.  7] 
bond  for,  to  whom  to  be  given  [o.  68,  r.  8] 
computation  of  time  where,  ordered  [o.  67,  r.  4]  . . 
giving,  mode  of  [o.  58,  r.  7] 
plaintiff  ordinarily  resident  out  of  the  jurisdiction,  by  [o.  58,  v.  7]. 
residence  abroad,  in  case  of,  though  plaintiff  temporarily  within 
jurisdiction  (o.  68,  r.  7] 

SEDUCTION- 

actions  for,  to  be  tried  by  jury  [o.  82,  r.  2]|  •  •  . .  •« 

SBQUESTRATION- 

corporation,  to  enforce  judgment  against  [o.  88,  r.  28]     • « 
order  to  do  act  within  limited  time  enforced  by  [o.  80,  r.  6] 
payment  into  Court  enforced  by  [o.  88,  r.  4] 
proceeds  of,  how  dealt  with  [o.  80,  r.  6]  . . 
writ  of,  effect  of  [o.  30,  r.  6]  ; 

recovery  of  property  other  than  land  or  money  to  be  enforced 
by[o.  88,r.  6] 

SERVICE— 

affidavit  of  [o.  60,  r.  0]     . . 
filing,  by,  in  default  (o.  60,  r.  4) 
notice,  of,  creditors,  on  (o.  60,  r.  61) 

from  Supreme  Court  (o.  60,  r.  8) 

judgment,  of  (o.  15,  r.  86) 

motion,  of.    See  Motion, 
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SBRVIOE— OONTINUHD, 

orders,  of,  original  need  not  be  shown  on  (o.  00,  r.  1) 

attAchment,  except  iu  case  of  (o.  60,  r,  1) 
personal,  manner  of  (o.  60,  r.  5) 
person  not  a  party,  on  (o.  60,  r.  8) 

solicitor,  on,  authorised  to  act  for  party  appearing  in  person, 
(O.60,  r.  7)  

of  person  not  a  party  (o.  60,  r.  8) 
substituted.    See  Substitutbp  Sbryicb. 
time  of  day  for  (o.  57,  r.  7) 

SERVICE  OF  WRIT  OF  SUMMONS- 

acceptance  of,  in  writing  (o.  9,  r.  1) 

committee  of  lunatic,  on  (o.  9,  r.  5) 

companies,  on  (o.  9,  r.  6) 

corporations,  on  (o.  9,  r.  6) 

generally  (o.  9,  r.  8) 

husband  and  wife,  on  (o.  9.  r.  8) 

indorsement  of  memorandum  of  (o.  9,  r.  8) 

infant,  on  (o.  9,  r.  4) 

jurisdiction,  out  of  the  (o.  11).    See  Service  out  of  the  Juris 

DICTION. 

lunatic,  on  (o.  9,  r.  5) 
married  woman,  on  (o.  9,  r.  3)     . . 
partners,  on  (o.  44,  r.  8) 
personal  (o.  9,  r.  2) 

set  aside,  motion  to,  before  appearance  (o.  12,  r.  13) 
society  on  (o.  9,  r.  6) 

substituted  (a  9,  r.  2) ;  (o.  10).    See  Substituted  Service 
•  application  for,  to  be  supported  by  affidavit  (o.  10)    . . 
undertaking  to  accept,  by  solicitor  (o.  9,  r.  1) 
unsoimd  mind,  on  person  of  (o.  9,  r.  6) 
vacant  possession,  in  case  of  (o.  9,  r.  7) 

SERVICE  OUT  OF  THE  JURISDICTION— 

appearance  to,  time  for  (o.  11,  r.  4) 
application  for  leave  for  (o.  11,  r.  3) 

affidavit  to  be  supported  by  (o.  11,  r.  8) 

evidence  in  support  of  (o.  11,  r.  3) 
necessary  or  proper  party  to  an  action,  on  (o.  11,  r.  1  [g]) 
notice  of  writ  (o.  11,  r.  6) 
order  for,  discharge  of,  motion  for,  before  appearance  (o.  12,  r.  18) 

time  for  appearance,  shall  limit  (o.  11,  r.  4)  , 
probate  actions,  in  (o.  11,  r.  2)     . . 
when  allowed  (o.  11,  r.  1  [a]-[g]) 
writ,  concurrent,  for  (o.  6,  r.  2)  . . 

for,  not  to  be  issued  without  leave  (o.  2,  r.  4) 
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131 

,        ,  , 

190 

•         •  • 

230 

•         •  . 

110 

u  28,  rr.  1, 

2)   ] 

123 
110 

SET-OFF.    See  CountbRt-claim. 

amendment  of,  costs  of  (o.  27,  r.  12) 

without  leave  (o.  27,  r.  3) 
costsof  (o.  58.  r.  27[8]) 
cross-action  has  the  same  effect  as  (o.  18,  r.  2) 
defence  to,  arising  pending  action,  pleading  of  (o. 
defendant  may  (o,  18,  r.  2) 
relief  founded  upon  separate  and  distinct  grounds  to  be  stated  in 
(o.  19,  r.  3)  

SETTING  ASIDE— 

interrogatories.    See  Interrogatories, 
judgment.    See  Judgment. 
finding  (s.  26) 
order  (s.  26) 

SETTING  DOWN- 

appeal  (o.  54,  r.  8) 

motion  for  judgment  (o.  36,  rr,  5-7) 

trial,  for.    Sec  Trial. 

SHARES.    See  Charging  Order. 


115 


14 
14 


217 
162 


SHERIFF- 


absence  of  (s.  54) 

application  by,  for  order  protecting  him  from  action  (o.  53,  r.  17) 

appointment,  of  (s.  51)     . . 

arrest  of  debtors  by  (s.  115) 

attachment  of  debts  by  (s.  06) 

for  costs  (s.  Ill) 
bail  bond,  to,  upon  arrest  (s.  115) 
assignment  of  (s.  116) 

upon  attachment  (s.  97) 
assignment  of  (s.  08) 
collection  of  rent,  by  (s.  107) 
deputy  sheriff,  appointment  of,  by  (s.  55) 
discovery,  by  and  against  (o.  28,  r.  20) 
distress  by,  for  return  of  chattels  (ss.  18, 19) 
fees  and  poundage,  of  (o.  38,  r.  13) 
interpleader  by.    See  Interpleader. 
juries,  summoning  of,  by.    See  Jurors. 
no  order  to  issue  to,  for  return  of  any  wnt  (o.  48,  r.  10)  . 

to  bring  in  the  body  of  any  person  (o.  48,  r.  10) 
notice  to,  for  return  of  writ  (o.  48,  r.  10) 

bring  in  the  body  of  anyperson  (o.  48,  r.  10) 

non-compliance  with,  effect  of  (or)  48,  r.  10) 

bjr,  to  tenants  ( 8.  107)  »,  ,. 
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214 

19 

36 

30 

34 

35 

36 

81 

31 

34 
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SHERIFF— Continued. 

perishable  goods,  sale  of,  by  (s.  W) 

powers  of  (s.  52) 

special  deputations,  granting  of,  by  (s.  60) 

SHORTHAND  WRITBR- 

appointment  of  (s.  43)     . . 

oath  of  (s.  43)      . . 

references  in  admiralty  actions,  on  (o.  46,  r.  42  [e] ) 

SHORT  TITLE  (s.  1) 

SITTINGS— 

banc,  in  (o.  56,  r.  6  [a] )  . . 
commencement  of  (o.  66,  rr.  3-5) 
end  of  (o.  66,  rr.  3,  6)      . . 
how,  to  be  reckoned  (o.  66,  r.  9) 
interval  between  (o.  56,  r.  7) 
Supreme  Court,  of,  at  any  time  (s.  30) 
trial  of  causes  (o.  66,  r.  6  [b] ) 

SLANDER— 

action  for,  evidence  in  mitigation  of  damages  in  (o.  82,  r.  22) 
jury,  to  be  tried  by  (o.  82,  r.  2) 
payment  into  Court  in  (o.  21,  r.  1) 

SOLICITOR- 

change  of  (o.  7,  r.  2) 

costs  ordered  to  be  paid  by  (o.  68,  rr.  6, 10) 

between  solicitor  and  client  (o.  68,  r.  28) 
guardian  ad  lUeni,  costs  of  (o.  68,  r.  11)  . . 
lien  of,  costs,  for,  set-ofif  notwithstanding  (o.  58,  r.  12)     . . 
negligence  of,  as  to  attendance,  in  Coiui  (o.  68,  r.  5) 
pauper,  assigned  to  (o.  16,  r.  24)  . . 

pleadings,  signature  of,  when  necessary  to  (o.  18,  r.  3)    . . 
striking  off  the  rolls.    See  RouB  (Stbikinq  off  thb) 
writ  to  issue,  disclosure  of  authority,  by  (o.  7,  r.  1) 

SPECIAL  CASE— 

a^eement  for  payment  of  money  on  judgment  on  (o.  31,  r.  6) 

arbitrator  may  state  a  (s.  196  [b] ) 

contents  of  (o.  31,  r.  1)    . . 

copies  of,  for  use  of  Judges  (o.  31,  r.  3) 

filing  of  (o.  31,  r.  3) 

form  of  (o.  31,  r.  1) 

inferences  of  fact  or  law  may  be  drawn  by  Court  on  (o.  31,  r.  1) 
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SPECIAL  CASE— CoNTiNUBD. 

interpleader,  on  (o,  68,  r.  0) 
judgment  on,  agreement  for  (o.  81,  r.  0) . . 
execution  on  (o.  81,  r.  6)     . . 
master  may  state  a  (o.  82,  r,  82)  . . 
o.  81  to  apply  to  every  (o.  81,  r.  7) 
ordered  by  Court,  may  be  (o.  81,  r.  2) 
paragraphs,  to  be  divided  into  (o.  81,  r.  1) 
questions  of  law  may  be  decided  by  (o.  81,  rr.  1,  2) 
referee  may  state  (s.  106)  [b] 
setting  down,  application  for,  to  be  supported  by  evidence  as  to 
truth  of  (o.  81,  r.  4 
leave  for,  where  party  is  under  a  disability  (o.  81,  r.  4) 
signing  of  (o.  31,  r.  3) 

SPECIAL  JURY— Sec  Trial. 

SPECIFIC  PERFORMANCE— 

judgment  for,  may  be  carried  out  at  expense  of  disobedient  party 
(o.88,r.27)         

STATEMENT  OF  CLAIM- 

admiralty  actions  in  rem,  in  (o.  45,  r.  17) 
alternative  relief  claimed  by  (o.  10,  r.  2) 
amended  once,  may  be,  without  leave  (o.  27,  r.  2) 
claiming  an  account  (o.  10,  r.  88) 

probate  action,  in,  where  plaintiff  disputes  the  interest  of  defen- 
dant (o.  10,  r.  6) 
where  plaintiff  is  creditor,  &c.,  (o.  10,  r.  0)    . . 
where  party  sues  or  is  sued  in  representative  capacity, 

(o.  10,r.7) 

general  or  other,  need  not  be  claimed  in  (o.  10,  r.  2) 
relief  claimed  by,  to  be  stated  specifically  (o.  10,  r.  2) 

founded  upon  separate  or  distinct  grounds  to  be  stated  in 
(o.  10,  r.  8) 
settled  account,  when,  to  be  alleged  in  (o.  10,  r.  4) 
time  for  delivery  of,  admiralty  actions  in  renit  in  (o.  45,  r.  17) 

STATUTE  OF  FRAUDS— 

pleaded,  must  be,  if  ground  of  defence  (o.  18,  r.  18) 

STATUTE  OF  LIMITATIONS- 

defence,  as  pleaded,  must  be  (o.  18,  r.  18) 
writ,  renewal  of,  a  bar  to  (o*  8,  r.  1) 

STAY  OF  PROCEEDINGS— 

arbitration,  where  submission  to  (s.  108)  • .  . .  ^ . 

counterclaim  may  be  proceeded  with  after  (o*  20.  r.  15)   . . 
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STAY  OF  proceedings-Continued. 

frivolous  or  vexatious  action,  in  Co.  24,  r.  4) 

injunction,  in  lieu  of  (s.  24  [5] )   . . 

interpleader,  on  (o.  53,  r.  6) 

motion,  by  (s.  24  [5] ) 

non-payment  of  costs,  for  (o.  25,  r.  4) 

payment  out  of  Court,  upon  (o.  21,  r.  6  (aj ) 

prohibition,  in  place  of  (s.  24  [5] ) 

until  payment  of  costs  of  discontinued  action  (o.  25,  r.  4) 

writ  issued  without  authority  of  solicitor  named,  when  (o.  7,  r.  1) 

STRIKING  OUT- 

affidavits,  scandalous  matters  from  (o.  B4,  r.  10) . . 
interrogatories.    See  Interrooatoribs. 

pleading^,  which  are  embarrassing,  unnecessary,  etc.  (o.  18,  r.  20) 

disclose  no  reasonable  cause  of  action  or  answer 

(o.  24,  r.  4) 

SUBPCENA— 

attendance  of  witness,  for,  before  examiner  (o.  33,  r.  20) . . 

in  chambers  (o.  33,  r.  27) 
dxLces  tecum  not  to  include  more  than  three  persons  (o.  33,  r.  20)  . 
errors  in,  connection  of  (o.  33,  r.  30) 
forms  of  (o.  33,  r.  26)        . . 
number  of  names  in  (o.  33,  r.  28) 
service  of  (o.  33,  r.  31)      . . 

affidavit  of  (o.  33,  r.  32) 

time  for  (o.  33»  r.  33) 

SUB-SHERIFF— 

appointment  of  (s.  54) 
duties  of  (s.  54) 

SUBSTITUTED  SERVICE— 

mode  of  (o.  60,  r.  6)  

personal  service,  in  lieu  of,  may  be  oi*dered.    Ste  SsRVics  OF 

Writ  of  Summons. 
writ  of  summons,  of  (o.  9,  r.  2) 

application  for  (o.  10) 

affidavit,  to  be  supported  by  (o.  10) 

SUIT- 

action,  includes  (s.  3)      . . 

SUMMARY  JUDGMENT- 

application  for,  affidavit  in  support  of  (o.  13,  r.  1) 
by  whom  made  (c  ldi  r.  1) 
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SUMMARY  JUDGMENT— Continued. 

application  for,  affidavit,  contents  of  (o.  13,  r.  1)               . .  . .  98 

costs  of  (o.  13,  r.  9)                                                 . .           . .  . .  96 

examination  of  defendant  on  oath  in  (o.  13,  r.  3)               . .  . .  94 

leave  to  defend,  directions  as  to  trial,  when,  given  (o.  13,  r.  8)  . .  96 

part  of  claim,  as  to  (o.  13,  r.  4;  . .  94 

subject  to  terms  (o.  13,  r.  6)                    . .  . .  94 

imconditional  (o.  13,  r.  6)  . .  94 
whei*e  one  defendant  has  good  defence  and 

another,  not  (o.  13,  r.  5)      . .            . .  . .  94 

affidavit,  by  (o.  13,  r.  3)             . .            . .  . .  94 

bringing  into  Court  sum  claimed,  by  (o.  13,  r.  3)  94 

deeds,  books,  etc.,  produced  on  (o.  13,  r.  3)  . .  94 

defendant  being  examined  on  oath  by  (o.  13,  r.  3)  94 

evidence  on  (o.  13,  r.  1)              . .            . .  . .  98 

summons,  by  (o.  13,  r.  2)     . .            . .            , .  . .  94 

claim,  part  of,  for  [o.  13,  r.  4]                     . .            . .            . .  . .  94 

consent  of  all  parties,  with.  Judge  may  give,  without  appeal, 

[o.  13,  r.7]           94 

SUMMONS— 5ee  Chambers  ;  Originating  Summons. 

adjournment  of  [o.  50,  r.  11]                                                   . .  . .  197 

into  Court  or  chambers  [o.  60,  r.  12]             . .  . .  197 

applications  at  chambers  to  be  made  by  [o.  50,  rr.  1,  2]  . .  195 

attendance  on,  default  of  [o.  50,  r.  8]                                  . .  . .  196 

costs  of  non-attendance,  on  [o.  50,  r.  10]                             . .  . .  196 

entry  of,  in  summons  book  [o.  50,  r.  39]  . .  208 

ex  parte  proceedings  on  [o.  50,  rr.  2,  8]                               . .  . .  196, 196 

further  consideration  of  [o.  50,  r.  8]                . .  . .  196 

reconsideration  of  [o.  50,  r.  9]                           . .            . .  . .  196 

costs  of  [o.  50,  r.  9]                           . .  . .  196 

form  of  [o.  50,  r.  3]           ..            ..            ..            ..            ..  ..  195 

rehearing  of  [o.  50,  r.  9]                                                         . .  .  196 
service  of.    See  Service. 

not  being  originating  (o.  50,  r.  4)                     . .  . .  196 

originating  (o.  50,  r.  6)                         . .            . .  . .  196 

SUPREME  COURT  OF  JUDICATURE- 

constitution  of  (s.  4)        . .           . .           . .            . .           . .  . .  4 

rules,  power  of  committee  to  make  (s,  275)          . .           . .  . .  79 

sit,  may,  at  any  time  in  St.  John*s  (s.  30)             . .           . .  . .  16 

TAXING  MASTER  OR  TAXING  OFFICER— 

appointment  of  (s.  45, 46, 47)       . .                         . .           . .  . .  18 

attendance  of  parties  before  (o.  58,  r.  27  [18] )     . .           . .  . .  232 

certificate  of,  to  state  amount  of  costs  payable  out  of  fund  in 

Court(o.68»r.27[21]) 283 

63 
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TAXING  MASTER— Continued. 

disallowance  of  improper,  vexatious,  etc.,  costs  by  (o.  58,  r.  27  [8] )  230 

discretion  of,  as  to  fees  and  allowances  [o.  58,  r.  27  [23]  ] . .  234 

considerations  which  must  influence  the  [o.  68,  r.  27  [23j  ]         234 

meaning  of  [s.  3]                            . .            . .                         . .            . .  8 

neglect  or  delay  in  proceeding^  before  [o.  68,  r.  27  [29]  ]  . .            . .  235 

oaths  may  be  administered  by  [o.  68,  r.  27  jll]]  . .            . .            . .  231 

objections  to  decision  of  [o.  68,  r.  27  [26]  ]            . .            . .            . .  234 

powers  of  [o.  58,  r.  27  [11]  ]         231 

proceedings  before  [o.  68,  r.  27  [31]  ]        . .                          . .  236 
solicitor  to  deliver  bill  of  costs  to  client,  when,  may  require 

[o.  68,  r.  27  [30]  ]               235 

solicitor  and  client,  costs  between,  may  be  taxed  by  (o.  58,  r.  28-35)  236,  237 


TENANT.    See  Landlord  and  Tenant. 

action  against  [o.  13,  r.  1] 
TENANT  FOR  LIFE- 

waste  by  [s.  24]  (8)  

TENDER.    See  Payment  into  Court. 

TERMS— 

abolition  of  [s.  30]  . .  . .  . .  . .  : 

THIRD  PARTY— 

appearance  by  [o.  16,  r.  44] 

default  of,  procedure  in  [o,  15,  it.  45,  46] 
directions  as  to  trial  on  [o.  15,  r.  47] . . 
judgment  against,  after  [o,  15,  r.  47] . . 
leave  for,  after  default  made  [o.  15,  r.  44] 
time  for  [o.  15,  r.  44]. . 
trial,  at  [o.  15,  r.  48] . . 
claims  against,  by  defendant  [o.l5,  r.  43] 
contribution  by  [o.  15,  r.  43] 
costs  in  cases  of  [o.  15,  r.  49] 
default  of  pleading  by,  judgment  on  [o.  26,  r.  17] 
directions,  trial,  as  to,  liability  of  [o.  15,  r.  47]     . . 

what,  may  be  given  [o.  15,  r.  48] 
indemnity  by  [o.  16,  r.  43] 

judgment  against,  default  of  appearance,  on  [o.  16,  rr.  45,  46] 
after  trial  [o.  15,  r.  46] 
execution  on  (o.  16,  r.  46] 
setting  aside  or  varying  [o.  16,  r.  46] 
defendant,  in  favour  of  [o.  16,  r.  47]    . . 
liberty  to,  to  defend  action  or  appear  at  trial  Co.  15,  r.  48) 
notice  to  [q.  16,  r.  43] 
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THIRD  PARTY— OoKTiNUKD. 

notice  to,  application  for  [o.  15,  r.  48] 

co-defendant  when  [o.  15,  r,  60] 

contents  of  [o.  15,  r.  43] 

filing  of  [o.  15,  r.  43] 

form  of  [o.  15,  r.  43] 

plaintiff  not  to  be  prejudiced  by  [o.  15,  r.  60] . . 

sealing  of  [o.  15,  r.  43] 

service  of  [o.  15,  r.  48] 

time  for  [o,  15,  r.  43]  . . 
plaintiff's  rights  not  to  be  prejudiced  by,  procedure  [o.  16,  r.  60] 
procedure  by  [o.  15,  r.  48] 


TIME- 


abridgment  of,  powers  of  Court  as  to  [o.  57,  r.  5] 

award,  for  setting  aside  of  [o.  57,  r.  10]  . . 

computation  of  days  not  expressed  to  be  clear  days  [o.  57,  r.  8]    . 

when  security  for  costs  ordered  [o.  57,  r.  4] 

time  limited  less  than  six  days  [o.  57,  r.  2] 
day  of,  for  service  [o.  57,  r.  7]      . . 
enlargement  of,  application  for  [o.  57,  r.  5] 

award,  for  making  [o.  57,  r.  11] . . 

consent,  by  [o.  57,  r.  6]  . . 

Court  or  Judge,  by  [o.  57,  r.  5]  . . 
expiration  of,  on  Sunday  or  when  offices  ai*e  closed  [o.  57,  r.  8]    . 
*'  month*'  means  calendar,  in  computation  of  [o.  57,  r.  1] 
service  of  pi*oceedings,  for  [o.  57,  r.  7] 
Sunday,  Christmas  Day  and  Good  Friday  not  reckoned  in  period 
of  six  days  [o.  57,  r.  2]     . . 
or  when  offices  are  closed,  expiring  on  [o.  57,  r.  3] 
summons  for  [o.  50,  r.  4] 

TRESPASS— 

injunction  to  prevent  [s.  24,  ss.  14] 

TRIAL- 

adjournment  of  [o.  32,  r.  10] 

affidavit,  on  ]o.  34,  rr.  19,  25].    See  Affidavit 

assessors,  with  [o.  32,  r.  7]  [a] 

counsel,  speeches  of,  to  jury  at  [o.  32,  r.  21] 

cross-examination  at  [o.  32,  r.  23] 

default  of  appearance  by  defendant  at  [o.  32,  r.  16] 

plaintiff  at  [o.  32,  r.  17] 
early,  order  for,  on  interlocutory  applications  [o.  46,  r.  2] 
entry  of  (and  notice)  [o.  32,  n*.  10-14] 
notice  of  trial  with  reply  [o,  32,  r.  10] 

by  defendant  [o.  82,  r.  11] 
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TRIAL— OoMTtNUSD. 

pleadings  before  dose  of  [o.  SS.  r.  10] 
evidence  at.    See  Bvidkxcs. 
fact,  of  question  or  issue  of  at  [o.  82,  r.  8] 

one  or  more,  before  others  may  be  ordered  [o.  82,  r.  8] 
Jiahe(Z8  coi^pus,  where  trial  postponed  [o.  82,  r.  20] 
interpleader,  rules  as  to,  to  apply  to  [o,  53,  r.  13] 
judgment,  by  default  at,  setting  aside  of  [o.  32,  r.  18] 
application  for  [o.  82,  r.  18] 
time  for  [o.  32,  r.  18] 
jury,  by,  application  for  [o.  82,  r.  6] 

time  for  [o.  32,  r.  6] 
costs  of,  follow  the  event,  unless  otherwise  ordered  [o.  68,  r.  1] 
Judge,  to  be  before  single  [o.  32,  r.  0] 
notice  by  defendant  for  [o.  82,  r.  2] 
questions  to  be  put  to  [s.  17] 
rights  of  parties  in  certain  oases  as  to  [o.  82,  r.  2] 
special  [o.  82,  r.  7] 
verdict,  special  or  general  [s.  16] 
without,  what  actions,  of  [o.  32,  r.  8] 

issue  of  fact,  etc.,  of,  in  actions  formerly  triable  without 
a  jury  [o.  32,  r.  4] 
requiring  prolonged  examination  of  documents,  etc., 
or  any  scientific,  etc.,  investigation  [o.  32,  r.  5]  . . 

mode  of  [o.  32,  rr.  ^9] 

in  actions  of  slander,  libel,  false  imprisonment,  midicious  pro- 
secution, seduction  and  breach  of  promise  of  marriage, 

[o.82,r.  2]  

Judge,  by,  with  assessors  (o.  32,  r.  7a) 
without  jury  (o.  32,  r.  7a) 
new.    See  Nbw  Trial. 
notice  of  [and  entry]  (o.  32,  r.  10, 14) 
defendant,  by  (o.  32,  r,  11)    . . 
entry,  before  (o.  32,  r.  14) 
failure  to  give,  by  plaintiff  (o.  32,  r.  11) 

application  to  dismiss  action  upon  (o.  32,  r.  11 ) 
form  of  (o.  32,  r.  12) 

length  of  (o.  32,  r.  13)  

plaintiff,  by  (o.  32,  r.  10) 
time  for  (o.  32,  r.  10) 
papers  for  use  of  Judge,  at  (o.  32,  r.  15)  . . 
postponement  of  action  entered  for  (o.  32,  r.  10)  . . 
proceedings  at  (o.  32,  rr.  16-25)    . . 

defendant,  only,  appearing  (o.  32,  r.  17) 
plaintiff,  only,  appearing  (o.  32,  r.  16) 
special  jury,  by,  by  notice  of  defendant  (o.  32,  r.  7c) 

plaintiff  (o.  32,  r.  7b) 
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TRIAti— OONTINUBD. 

order  of  Judge  (o.  82,  r.  7d) 
speeches  of  counsel,  at,  when  with  jury  (o.  32,  r.  21) 
times  of  commencement  and  termination  of,  to  be  noted  (o.  S2,  r.  25) 

TRUST.    See  Chambers. 

action  on  (o.  13,  r.  1) 

compromise  of,  in  absence  of  some  of  persons  interested 

(o.  16,r.  10)  

breach  of,  pleading,  particulars  in  (o.  18,  r.  5) 

execution  of,  actions  for,  adding  parties  to  and  conduct  of 

(0.15,  r.36)  

sale  in  conduct  of  (o.  46,  r.  11) 
service  of  notice  of  judgment  or  order  in,  on  per- 
sons interested  (o.  15,  r.  36) 
out  of  the  jiu'isdiction  in  (o.  11,  r.  1  [d] ) 
judgment  for  execution  of,  one  of  several  cestuie  que  trust  may 

have  (o.  15,  r.  32)    . . 
representation  of  parties  in  actions  on,  in  cases  of  construction 

(o.  16.r.  29)  

in  other  cases  (o,  15,  r.  29  [2]  ) 
originating  summons  for  execution  of  (o.  50,  r.  15).    See  Orioi< 
NATiNG  Summons  . . 

TRUSTEE  ACT,  1898- 

proceedings  imder  (o.  52) 

affidavit,  on,  contents  of  (o,  62,  r.  2) . . 
notice  of  (o.  52,  r.  2  [2a] ) 
service  in  cases  of  (o.  52,  r.  2  [2  b,  c] ) 
without,  when,  may  be  made  (o.  52,  r.  4) 
petition,  to  be  by,  when  (o.  62,  r.  1) 

sections  of  Act,  when,  to  be  stated  in  (o.  52,  r.  3) 
title  of  applications  in  (o.  52,  r.  2  [1]  )     . . 

TRUSTEE— 

administration  on  application  of  (o.  15,  r.  ^) 

costs  of  (o.  58,  r.  1) 

execution  by  Registrar  of  conveyance  to  [s.  23]  . . 

powers  of,  not  to  be  affected  by  issue  of  summons  under  o.  60, 

r.  14;   (o.  60,  r.  26)  

representative  capacity  of  (o.  15,  r,  8) 

service  on,  out  of  the  jurisdiction  (o.  11,  r.  1  [d]  ) 


UMPIRE.    See  Arbitrator. 

appointment  of,  by  arbitrators  (s.  194)     . . 

Court  in  certain  cases  (s. 
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VM  PIBE— Continued. 

award  of,  remit,  power  of  Court  to  (i.  1«) 

68 

remitted,  time  for  moking  (s.  109) 

68 

set  aside,  Court  may  (a.  200)    . . 

68 

time  for  making,  may  be  enlarged  (8. 198) 

68 

death  of  (8. 194) 

66 

misconduct  of  (s.  200) 

68 

perjury  before  (s.  209) 

60 

powers  of  (a.  196) 

67 

refusal  of,  to  act  (s.  194) . . 

66 

removal  of  (s.  200) 

58 

special  case,  may  state  (s.  20^0       • 

60 

UNDUE  INFLUENCE- 

pleading,  particulars  in  (o.  18,  r.  5) 

UNSOUND  MIND.    See  Lunatic. 

VACANT  POSSESSION- 

writ  of  summons,  service  of,  in  case  of  (o.  9,  r.  7) 

VESTING  ORDER- 

application  for,  may  be  by  summons  (o.  62,  r.  4) 

VI RW— 

by  Judge  (o.  46,  r.  5) 
jury  (o.  46,  r.  6) 

VOUCHING- 

accounts,  of  (o. «%,  r.  8) 

production  of  vouchers  upon  (o.  90,  r.  6) 

WARRANT— 

Service  of.    See  Service. 

WASTE— 

equitable,  tenant  for  life  not  to  commit  (s.  24,  ss.  8) 
injunction  to  prevent  Cs,  24,  ss.  14) 

WILFUL  DEFAULT- 

piirticulars  of,  where  pleaded  (o.  18,  r.  6) 
WILL- 

proof  of,  in  solemn  form,  notice  r^uiring  (o.  20,  r,  17)    . . 
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WITNBSSES- 


attendance  of,  arbitration,  upon  (ss.  197,  206)       . .          ...            . .  58,  oO 

conduct  money,  etc.,  for  (o.  33,  r.  9)           . .  152 

dispensing  with  (o.  33,  r.  1)            ..            ..  151 

order  for,  to  produce  documents  (o.  33,  r.  7)  152 

disobedience  to  (o.  33,  r.  8)       . .            . .  152 

commission  to  examine,  form  of  (o.  33,  r.  5)  152 

request  in  lieu  of  (o.  33,  r.  6)       . .            . .  152 

form  of  (o.  33,  r.  6)           . .  152 

writ  of,  form  of  (o.  33,  r.  5)                       . .  152 

cross-examination  of,  upon  affidavit  before  examiner  (o.  33,  r.  20).  loi 

examination  of  (o.  33,  rr.  4-25;  . .  . .  . .  ..  151-156 

examiner,  by.    See  Examiner  (o.  33,  r.  4)             . .  151 

execution,  in  aid  of  (o.  38,  r.  30)                 . .  109 
order  as  to,  when  not  viva  voce  or  in  open  Court, 

(o.34,r.  1)               157 

for  (o.  33,  r.  4)              151 

disobedience  to  (o.  33,  r.  8)  152 

expenses  of,  cross-examined  on  trial  by  affidavit  (o.  34,  r.  23)  15f> 

required  to  attend  for  examination  (o.  33,  r.  9)                        . .  152 

refusal  of,  to  attend  or  be  sworn  before  examiner  (o.  33,  r,  13)     . ,  153 

costs  occasioned  by  (o.  33,  r.  15)        . .  153 

order  of  Court  compelling,  after  (o.  33,  r.  13. ,  153 

to  sign  depositions  taken  before  examiner  (o.  33,  r.  12. .  153 

subpoena  for.    See  Subp(ENA. 

WRIT- 

Date  and  testing  of  (o.  2,  r.  6)      . .            . .  . ,           £2 

return  of,  no  order  to  issue  for  (o.  48,  r.  10)  . .           . .                       104 

notice  in  lieu  of  (o.  48,  r,  10)      . .  . .            . .            . ,          104 

service  of.    See  Service. 

WRIT  OF  ATTACHMENT.    See  Attachment. 

WRIT  OP  DELIVERY.    See  Delivery. 

WRIT  OF  ELEGIT.    See  Elegit  (Writ  op). 

WRIT  OF  EXECUTION.    See  Execution. 

WRIT  OF  FIERI  FACIAS.    See  Execution. 

WRIT  OF  HABEAS  CORPUS.    See  Habeas  Corpus. 

WRIT  OF  MANDAMUS.    See  Mandamus. 

WRIT  OF  POSSESSION.    See  Possession. 

WRIT  OF  PROHIBITION.    See  Prohibition  <Writ  of). 
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WRIT  OF  SEQUESTRATION.    See  Sequbotratiox. 
WRIT  OF  SUMMONS— 

action  to  be  commenced  by  (o.  2,  r.  1)  . .  81 

admiralty  action  in  rem,  in,  form  of  (o.  45,  r.  2)  . .                         . .  176 

amendment  of  (o.  27,  r.  1)                          ..            ..                         ..  130 

appearance  to.    See  Appear ancb. 

default  of.    See  Default  op  Pleading. 

concmrent  (o,  6)                                                                                   . .  86 

issue  of  (o.  6,  r.  1)     ..                                       ..  86 

jurisdiction,  for  service  within  and  out  of  the  (o.  6,  r.  2)  86 

costfi  occasioned  by  prolixity  of  (o.  2,  r.  2)            . .  . .            . .  81 

date  of  (o.  2,  r.  6)                                         . .  . .  82 

duration  of  (o.  8,  r.  1 J                   ..            ..            ..  ..            ..  87 

form  of  (o.  2,  r.  3)             .  81 

service  out  of  the  jurisdiction,  for  (o.  2,  r.  5). .  . .            . .  82 

use  of  more  prolix,  costs  of  (o.  2,  r.  2)            . .  81 

variations  in  {o.  2,  r.  3)                                      . .  . .            . .  81 

issue  of  (o.  5)       . .            . .            . .                          . .  . .            . .  83 

of  which  notice  is  to  be  given,  out  of  the  jurisdiction  (o.  2,  r.  4)  82 

service  out  of  the  jurisdiction  for  (o.  2,  r.  5)  . .                          . .  82 

form  of  (o.  2,  r.  6)  . .                         . .  . .            .  82 

lost,  servi(5e  of  sealed  copy  when  (o.  8,  r.  3)          . .  . .            . .  87 

notice  of,  form  of  (o.  2,  r.  6)         . .            . .            . .  . .            . .  82 

plaintiff,  prepared  by  (o.  5,  r.  3)  . .            . .            . .  . .            . .  84 

preparation  and  printing  of  (o.  5,  r.  3)    . .            . .                         . .  84 

prolixity  of,  costs  occasioned  by  (o,  2,  r.  2)           . .                         . .  81 

renewal  of  (o  8)                                         ..            ..  a           ..  87 

evidence  of  (o.  8,  r.  2)             . .            . .            . .  . .            . .  87 

Statute  of  Limitations,  effect  of,  on  (o.  8,  r.  1)  87 

dealing  of,  when  required  (o.  5,  r.  5)        . .                                      . .  84 

when  not  required  (o.  5,  r.  6) . .            . .                         . .  84 

service  of  (o.  9,  r.  2).    See  Service  of  Writ  of  Sukmons         . .  88 

actions  to  recover  lands  (o,  9,  r.  7)            . .  . .           . .  89 

generally  (o.  9,  r.  8)                                    . .  89 

mode  of  (o.  9,  rr.  1, 2)      . .                         . .  . .            . .  88 

out  of  the  jurisdiction  (o.  2,  r.  4)             . .  . .           . .  82 

particulJ^  defendants,  on  (o.  9,  rr.  3-6)    . .                        . .  88 

testing  of  (o.  2,  r.  6)        . .                                     . .  . .           . .  82 

WRIT  OF  VENDITIONI  EXPONAS— 

when,  may  be  issued  (o*  39,  r.  6) . .            . .           . .  . .           . .  171 

WRONGFUL  ACT— 

injunction  against  continuance  of  (o.  46,  r.  13)    . .  . .           . .  180 
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